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Men Who Have Grown Younger Practising Law 


By EDGAR WHITE 


T what age is a man at his best 

mentally? The question has been 
answered by many concerns, in dealing 
with their employees, fixing the limit of 
greatest usefulness at from forty to 
fifty, after which the mind is supposed 
to be “stationary,’’ and then to retro- 
grade or backslide. 

Human experience does not always 
justify that rule. Three of the most 
active and useful attorneys in northern 
Missouri are nearly twice the employ- 
er’s limit of usefulness, and are to-day 
as much sought by clients with impor- 
tant interests as at any time in their lives. 

All three were soldiers of the Civil 
War, and won their titles in the service. 
One—a soldier of the South — was 
wounded at Wilson’s Creek. Another 
—Captain Ben Eli Guthrie —led his 
Confederate company up to the can- 
non’s mouth at Franklin again and again 
until finally the stubborn Union line 
fell back. General F. M. Cockrell, 
brigade commander, said it was as fine 
adisplay of courage as he had ever wit- 
nessed on a battlefield. 

Major A. W. Mullins, born in Ken- 
tucky April 12, 1835, was a Union 
soldier. He lives at Linneus. 


The oldest man of the trio is Major 
B. R. Dysart. He is the one who was 
wounded at Wilson’s Creek. Major 
Dysart was born in Howard County, 
Mo., April 13, 1834, which makes him 
more than a year and a half older than 
Mark Twain would be. On the occa- 
sion of his 80th birthday the friends 
of Major Dysart held a little affair in 
his honor, at which time he said: 

“Some of my friends have accused 
me of having tried to conceal my age. 
To-night, however, I feel a good deal 
like Gen. John B. Henderson once 
expressed it: ‘Before I was eighty I 
kept my age hid; after that I bragged 
about it.’”’ 

Major Dysart was the youngest mem- 
ber of the convention assembled in 1875 
to frame a new state constitution, a code 
which he thinks is fairly good even to 
this day, despite the criticisms that 
have been urged now and then. 

The Major is trial lawyer for the 
Central Coal and Coke Co., of Kansas 
City, and does a large general practice in 
northern Missouri. He lives at Macon. 

Captain Guthrie was born on a farm 
near Keytesville, Mo., May 31, 1839. 
When the Confederates in the west 
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MAJOR A. W. MULLINS 


surrendered, he taught school in Miss- 
issippi two years to make money to 
to return to his Missouri home. 

These men have been practising 
law as follows: Major Mullins, fifty- 
seven years; Major Dysart, fifty-six 
years; Captain Guthrie, thirty-nine 
years. 

They haven't retired to the positions 
of consulting or office attorney — not 
by any means. Not only do they 
travel all over their own and adjoining 
circuits, but at almost every session 
of the Supreme and Appellate Courts 
they journey to the state capital, to St. 
Louis and to Kansas City, to present 
their cases before the higher tribunals 
there. 

During all the years these veterans 
have been in the harness no younger 
firm of lawyers has been able to take 
any of their business away from them. 
In important criminal cases they are 


regarded by defendants as the safest 
men they could get. There is not a 
noted criminal case that has developed 
in their circuits for a quarter of a cent- 
ury with which they not been con- 
nected. 

A few years ago Captain Guthrie 
resigned his $2,000 a year position as 
reporter of the Kansas City Court of 
Appeals — compiler of the court’s deci- 
sions. 

“Work getting too hard on you?” 
asked one of the judges. 

“No,” replied the Captain; “my 
law business has increased too much.” 

Judge N. M. Shelton of the Second 
Judicial Circuit was recently speaking 
of the veterans of the bar. 

“Mentally, I cannot detect the slight- 
est sign of feebleness in either of these 
men,” he said. ‘“‘Major Mullins is be- 
fore this bar at nearly every term of 
court — was here the other day — and 




















CAPT. BEN ELI GUTHRIE 


Major Dysart and Captain Guthrie are 
before it every day. I attach as high 
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a value to their legal views now as I 
have at any time since I have enjoyed 
their association at the bar. In truth, 
it seems to me they are still growing. 
They keep up with the decisions and 
show the same ambition and energy in 
the preparation of their cases that have 
always characterized their efforts. 
“The thing which has kept them 
young and increased their usefulness 
and value as lawyers with the years, 
according to my mind, has been work — 
hard, incessant work. While many a 
younger lawyer has closed his books 
and gone wearily to bed, these compet- 
ent veterans have kept the lights blaz- 
ing in their offices far into the night. 
A characteristic of each of them is, he 
never assumed to know everything. He 
was always studying, always acquiring 
more information, always a diligent 


* student of that hard taskmaster, the 


law. They are striking examples of 
the great truth that work doesn’t kill, 
but develops and lengthens life.”’ 





The Emperor's Case Against the Early Christians and 
the Operation of the Ordinance 


By FREDERIC EARLE WHITAKER, PH.D., 
OF THE RHODE ISLAND BAR! 


OME, under the Emperors, was the 

most successful of any nation 
known to history in the department of 
provincial administration. This very 
success implied and demonstrated the 
existence of a political appreciation and 
sympathetic understanding of the genius 
of alien peoples in their governmental 


1Recently Professor of Greek at Lehigh Uni- 
versity and Sometime Fellow and Instructor in 
Greek at Brown University. 


and religious conceptions and practices. 
This high-grade, ‘‘modern”’ attitude, we 
therefore expect to find revealed in the 
law and procedure connected with the 
Imperial control, supervision, and de- 
fense against the Christian cult and the 
foreign sect of foreign folk; and though 
spasms of drastic action appear, in the 
main we are not disappointed, at least 
so far as the legal aspects of the case are 
concerned, judging the pagan prosecu- 
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tion under the law as well as the persecu- 
tion of the heretical religionist. 

Two letters, dating from the first 
century of our era, full of interest and 
almost priceless for the political, legal 
and ecclesiastical history they carry, 
have come down to us from the pen of 
the great Roman lawyer, Younger Pliny, 
and his lord, Emperor Trajan. These 
letters, the official correspondence of 
Pliny as Governor of Bithynia, and the 
Emperor, were written within a genera- 
tion of the death of St. Paul and are 
almost the only genuine memorials of 
the ecclesiastico-national antiquity of 
that day. The early Christians, as 
defenders of the faith, preserved these 
letters as clear non-partisan evidence 
of the purity of their doctrines and their 
lives and by reference to them quieted 
many a slander of their revilers. 

Additional light is thrown upon the 
cause of Imperial persecution when we 
consider the inseparable connection of 
Church and State in the ancient polity — 
they stand or fall together. 

The persecution of the Christians 
seems to have rested, primarily, on the 
principle which forbade all unauthorized 
associations, especially those whose 
object was to introduce new doctrines 
and foreign religious practices. The 
refusal of every kind of sacrifice to the 
Emperor caused the Christian brother- 
hood to be looked upon as guilty of high 
treason. We find the magistrates, in 
the days of the early republic, frequently 
intervening to prevent the introduction 
of new rites. Livy, the historian, and 
Valerius Maximus set it down, as a 
principle of the early commonwealth, 
to guard against all such innovations. 

That it was a time-tested, legal and 
political maxim to allow no unauthorized 
assemblies of the people is strikingly 
illustrated by the fact that Trajan 
allowed the petition of the Amiseni for 
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permission to establish a _ charitable 
society, only as an exception, writing 
to Pliny as Provincial Governor: “In 
other cities, however, which are subject 
to our laws, I would have all assem- 
blies of this nature prohibited” (Pliny’s 
Letters, Book 10, Letts. 93 and 94). 
The city of Nicomedia, the victim of a 
destructive fire, was not so fortunate, 
however, for Pliny? wrote to his Em- 
peror saying that “the city was not 
furnished with engines (for throwing up 
water against fires), buckets or a single 
instrument suitable for extinguishing 
fires’ and asked that a fire company 
be permitted, the membership not to 
exceed one hundred and fifty men. The 
Emperor replied: ‘‘Societies of that sort 
have greatly disturbed the peace. ... 
Whatever name we give them and 


.for whatever purpose they may be 


established, they will not fail to form 
themselves into factious assemblies, 
however short their meetings may be. 
It will, therefore, be safer to provide 
such machines as may be of service in 
extinguishing fires, enjoining the owners 
of houses to assist in preventing the dis- 
aster from spreading.” 

These two basic principles of govern- 
mental experience, above noted, as 
tested by the Roman State, were be- 
lieved to have been violated by the 
Christians, and are evidently in the 
minds of Imperial master and _ loyal 
minister, in these two letters which 
seem characterized by a moderation 
and official formality that do not savor 
of religious fanaticism. 


LETTER 97, BOOK X. 
Pliny to Emperor Trajan. 


It is customary for me, Master, to refer to you 
in all matters where I am in doubt; for who is 
more capable of removing my scruples or inform- 
ing my ignorance? 


2 Book 10, Letts. 42 and 43. 





The Emperor's Case Against the Christians 


Never having been present at trials concerning 
those who profess Christianity, I am unac- 
quainted not only with the nature of their crimes 
or the measure of their punishment but how far 
it is proper to enter into an examination con- 
cerning them. Whether, therefore, any dif- 
ference is usually made with respect to ages or 
no distinction is to be observed between the 
young and the adult; whether repentance en- 
tiles them to a pardon; or if a man has once 
been a Christian, it avails nothing to desist from 
his error; whether the mere profession of Chris- 
tianity, unattended with any criminal act, or 
only the crimes themselves inherent in the pro- 
fession are punishable; on all these points I am 
in no little uncertainty. 

In the meanwhile, the method I have observed 
towards those who have been brought before 
me as Christians is this: I asked them whether 
they were Christians; if they admitted it, I 
repeated the question twice and threatened 
with punishment; if they persisted, I ordered 
them to be punished, at once; for I was per- 
suaded, whatever the nature of their opinions 
might be, a contumacious and inflexible obstinacy 
certainly deserved correction. There were others 
also brought before me possessed with the same 
infatuation, but being Roman citizens I directed 
them to be sent to Rome.’ 

Afterwards, this crime spreading, as is usually 
the case, by the very fact of judicial procedure, 
more cases have occurred. An anonymous in- 
formation was lodged with me, containing a 
charge against many persons. They on exam- 
ination denied they were Christians or had ever 
been. They repeated after me an invocation 
to the gods and offered religious rites with wine 
and incense before your statue (which for that 
purpose I had ordered to be brought, together 
with those of the gods) and even reviled the 
name of Christ; although there is no forcing, 
it is said, those who are really Christians into 
any of these compliances. I thought it proper, 
therefore, to discharge them. Some, among 
those who were accused by a witness in person, 
at first confessed themselves Christians but 
immediately after denied it; the rest owned 
that they had been of that number formerly, 
but had now, (some three, others more, and at 
least one twenty years ago) renounced that 
error. They all worshiped your statue and 
the images of the gods, uttering curses at the 


’ Under the Sempronian Law according to which 
a citizen could not be sentenced to death except 
by the votes of the people. 
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same time against the name of Christ. They 
asserted that the whole of their guilt or error 
was that they met on a stated day,‘ before it was 
light, and addressed a form of prayer to Christ, 
as to a divinity, binding themselves by a solemn 
oath, not for the purposes of any wicked design, 
but never to commit any fraud, theft or adultery, 
never to falsify their word nor deny a trust when 
they should be called upon to restore it. After 
this it was their custom to separate and then 
reassemble to eat an ordinary, harmless meal.® 
From this custom, however, they desisted after 
the publication of my edict, by which, according 
to your commands, I forbade the meeting of any 
association. 

After receiving this account, I judged it so 
much the more necessary to try to extort the 
real truth by putting to the torture two maid 
servants (who were called deaconesses), but all 
I could discover was evidence of an absurd and 
extravagant superstition. I deemed it expedient, 
therefore, to adjourn all further proceedings in 
order to consult you. For it appears to be a 
matter highly deserving your consideration, 
more especially as great numbers must be 
involved in the danger of these prosecutions, 
which have already extended, and are still 
likely to extend, to persons of all ranks and ages 
and to both sexes. In fact, this contagious 
superstition is not confined to the cities only, 
but has spread its infection among the neighbor- 
ing villages and country. Nevertheless, it still 
seems possible to restrain its progress. The 
temples, at least, which were once almost 
deserted, now begin to be frequented, and the 
sacred rites, after a long intermission, are again 
revived and the victims begin to be sold; for 
which, till recently, a purchaser was very seldom 
found. From this, it is easy to conjecture what 
a throng might be reclaimed, if an opportunity 
for declaring repentance should be granted. 


LETTER 98, BOOK X. 
Emperor Trajan’s Reply to Pliny’s Inquiries. 


You have adopted the right course, my 
Secundus, in investigating the cases against the 
Christians who were brought before you. 

It is not possible to lay down any general 
rule for all such cases. Do not go out of your 
way to look for them. If they should be brought 
before you and the crime be proved, they must 
be punished but in such a way, however, that 


4 Probably Sunday is referred to. 
§ The Love-Feast. 
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where the person denies that he is a Christian 
and shall really make it evident that he is not — 
by invoking our gods — let him, although sus- 
pected in the past, be pardoned, upon repentance. 
Anonymous accusations have no place in any 
sort of prosecution; for it is very bad as a 
precedent and is foreign to the spirit of our age. 


It is interesting to note in connection 
with these two letters that persons 
accused of being Christians found it 
very convenient to be provided with a 
certificate from the officials to the effect 
that the bearer had passed the Christ- 
Denying Test, especially so in times of 
systematic persecutions which con- 
tinued to crop out for several centuries 
subsequent to Pliny’s day. When ac- 
cused by official, business rival or per- 
sonal foe, this license to walk as non- 
Christian was exhibited as a passport 
of safety. In fact, the Christian writer 
Cyprianus, (Letter 55) in the third 
century, writes that real Christians 
sometimes bribed the magistrates to 
give bogus certificates and thus went 
their way as law-abiding citizens, prudent 
and protected, but dodging the test 
of pagan sacrifice. The set form of the 
certificate became known a few years 
ago through fragments revealed in 
Egypt, notably in the Oxyrhynchus 
papyri. The following from the temple 
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rubbish-heaps of this same Oxyrhynchus 
of the time of the Emperor Decius, a 
most faithful and vigorous persecutor 
of the Christians, about 250 A.D., 
though apparently not covering all the 
points taken in the Pliny-Trajan state 
letters, is a curious relic of the routine 
incident on the operation of the Ordi- 
nance. The translation of the Greek, 
in which it is written, is as follows: 


TO THOSE IN CHARGE OF THE OFFER. 
INGS AND SACRIFICES AT THE CITY, 
GREETING: 


From Aurelius, son of Theodorus and Pan- 
tonymis, of the aforesaid city. 

I have always continued to sacrifice and pour 
libations to the gods and, now also, I have in 
your presence, in accordance with the Ordin- 
ance, poured libations and sacrificed and tasted 
the offerings, together with my son, Aurelius 
Dioscorus and my daughter, Aurelia Lais. 

I therefore request you to subscribe to this. 

Dated in the first year of Emperor Caesar 
Gaius Messius Quintus Trajanus Decius Pius 
Felix Augustus, and the 20th of the month 
Payni.” 


The fragment here ends with a stray 
letter or two discernible, which appar- 
ently formed a part of the signatures 
subscribed by the officials above ad- 
dressed. 
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Some Curious Modern Trials' 


COMPILED BY Roy TEMPLE HOUSE 


HE death not long ago of the 
English scholar, Hugh Childers, 
before he had finished reading the proofs 
of his interesting collection of studies 
in legal history, lost us one of the most 
reliable and most readable of those 
industrious investigators who pick 
jewels from the vast garbage-barrel of 
the past. All the trials with which the 
recent book concerns itself occurred be- 
tween the years 1650 and 1850, — hence 
the title, since they touch three cen- 
turies, the seventeenth, eighteenth and 
nineteenth,— and each of them, with 
the possible exception of two, which we 
may neglect, marks an epoch in legal 
procedure, or involves at least some legal 
question which is curious or unusual. 
If we follow, not the author’s some- 
what arbitary arrangement, butachrono- 
logical one, the first case to consider is 
that of the Lowestoft witches, Rose 
Cullender and Amy Duny, tried for be- 
witching a number of small children, 
so that they swooned, vomited pins, 
and suffered convulsions. The trial 
occurred at Bury St. Edmunds in 1665, 
and the presiding judge was Sir Mat- 
thew Hale, one of the most intelligent 
and upright men of his generation. 
The most startling phase of the affair 
perhaps is that Sir Thomas Browne, the 
celebrated physician and author of 
“Religio Medici,”’ called as an expert in 
witchcraft, expressed his belief that the 
two unfortunate women possessed super- 
natural powers and were responsible 
for the children’s condition, — so that 


1Romantic Trials of Three Centuries. By Hugh 
a London, New York and Toronto. John 
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it was chiefly to his testimony that their 
conviction is due. Judge Hale, in his 
summary of the case, maintained that 
witchcraft must be a fact for the two 
excellent reasons that the Scriptures 
affirm it, and that all nations had made 
laws against witches. This was the 
last instance but one of execution for 
witchcraft, two women being hanged 
for the same offense at Exeter in 1682. 
The laws against witchcraft were not 
repealed in England until 1736; but 
claiming the power to bewitch is still a 
punishable offense in that country. 

In 1681 Thomas Thrynne, Viscount 
Weymouth, known to history as ‘““Tom 
of Ten Thousand” from the fact of his 
enjoying the then almost unprecedented 
income of ten thousand pounds a year, 
won the hand of the heiress Elizabeth 
Percy. His unsuccessful rival, the 
Swedish adventurer Count Carl John 
K6nigsmarck, employed a fellow-coun- 
tryman named Vratz to assassinate 
him. Vratz, with the help of a Pole 
called Boraski and a German lieutenant 
named Stern, shot Thrynne in _ his 
carriage one Sundayevening of February, 
1682. K6nigsmarck, who was prowling 
about the city to await the sequel, was 
discovered and arrested along with the 
others. The case was conducted in 
four languages, and as no one person 
present understood all four the result 
was a strange and rather aimless hodge- 
podge. Kénigsmarck, a friend of King 
Charles, was acquitted, while his three 
unfortunate associates were hanged, — 
one of the most glaring instances in 
modern history of judicial truckling. 

The trial of William Penn and William 











312 


Mead for unlawful street preaching 
in 1670, was the first instance in England 
where a jury dared acquit in spite of the 
browbeating of a presiding judge deter- 
mined to secure a conviction. The irate 
judge, after trying in vain to starve the 
jury out, ordered them to Newgate for 
contempt; but a habeas corpus to test 
the legality of their imprisonment re- 
sulted in their release, and the sanctity 
of juries was vindicated. The report 
of the case is full of the most remarkable 
bits of repartee, in which the prisoners, 
or at least the ready-witted Penn, always 
have the best of it, and of abuse from 
the Bench; the Lord Mayor at one 
junction threatening to cut the throat 
of a refractory juror. 

In 1705 Barbara Palmer, Duchess of 
Cleveland, ex-mistress of Charles II, 
by this date sixty-four years of age, 
married the ridiculous rake, Robert 
Feilding, called Beau Feilding. This 
old rascal had been paying his addresses 
to a wealthy widow, a Mrs. Debeau, 
whom, however, he had never met per- 
sonally; and apparently, as a sort of 
practical joke, had been inveigled into 
marrying a certain Mary Wadsworth 
in the belief that she was Mrs. Debeau. 
The Beau lived with his two wives 
alternately, beating and bullying them 
both, until he was finally locked up 
by the Duchess on a bigamy charge. 
He tried to establish his innocence by 
a forged entry in the Register Book of 
Marriages to the effect that Mary Wads- 
worth, his legal wife, was married to 
another man at the time of the ceremony 
uniting her to him; but in spite of his 
efforts he was convicted of bigamy, at 
that time a capital offense. Being 
however allowed “benefit of clergy,” 
originally the right of the clergy to be 
free from the jurisdiction of the secular 
courts, but extended in time to every- 
body who could read, whether they had 


The Green Bag 





taken holy orders or not,—he was 
sentenced to be branded in the hand 
only; and the Queen’s intervention 
prevented the carrying out of even this 
sentence, so that the Beau’s only punish- 
ment was public obloquy, a punishment 
he was able to bear with great equanim- 
ity. 

In January, 1753, an eighteen-year- 
old girl in London, named Elizabeth 
Canning, started across the city to visit 
relatives, and was not seen again for 
nearly a month. When she finally 
reappeared, - bruised, bloody, and in 
rags, she maintained that she had been 
abducted and carried to a house several 
miles from the city, whence she had at 
last managed to escape by climbing 
out of a second-story window. Her 
evidence convicted two women, Mary 
Squires and Susannah Wells; but the 
Lord Mayor, Sir Crisp Garcoyne, who 
was dissatisfied with the verdict, secured 
a second trial which resulted in Eliza- 
beth’s being declared guilty of perjury 
and transported to America, where she 
married a Connecticut land-owner named 
Treat and became the founder of a 
family which is still prominent in that 
state. A strange commentary on the 
credibility of sworn witnesses is the fact 
that Mary Squires secured forty persons 
who took oath that she was in Dorset- 
shire at the time when twenty-five 
others took as solemn an oath that she 
was in Enfield. The Justice of the 
Peace who took the preliminary informa- 
tion was the novelist Henry Fielding, 
while the discussion which the trials 
aroused involved Voltaire, who was in 
England at the time, the Scotch poet 
Alan Ramsey, and numerous other 
literary men of scarcely less celebrity. 

In 1744 the beautiful adventuress 
Elizabeth Chudleigh married Lieutenant 
Augustus Hervey, a boy of small fortune 
and prospects, though of a noble family. 
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The pair separated shortly after the 
marriage, and never showed the slightest 
interest in each other thereafter. Many 
years later, having succeeded in securing 
a promise of marriage from the wealthy 
and infirm old Duke of Kingston, she 
set about negotiating a separation from 
her former husband. Being unable to 
agree on the terms of a divorce, the 
pair settled on the most remarkable of 
contrivances, a suit for jactition of 
marriage. Hervey boasted in public 
that he had married the Chudleigh 
woman at a falsely specified place and 
time, she brought action against him 
and proved without difficulty that his 
statement was untrue, the judge of the 
Ecclesiastical Court which tried the case 
decided that Elizabeth Chudleigh “was 
and now is a spinster free from all 
matrimonial contracts or espousals — 
more especially with the said Augustus 
John Hervey.” Elizabeth married the 
decrepit Duke, and everything went 
smoothly until his death, in 1773. He 
had deeded all his property to his widow, 
and a disinherited relative caused her 
arrest for bigamy. Since her husband 
had belonged to the peerage, she was 
tried before the House of Lords. Con- 
victed, but exempted from all penalty 
by the benefit of peerage, she left for 
the Continent in disgust, and after an 
adventurous career in Russia and France, 
she died of the rupture of a_blood- 
vessel, due to exasperation at a business 
difficulty. 

William Dodd, ‘the macaroni _par- 
son,” a fashionable and popular London 
preacher, lived so lavishly that he found 
himself in financial difficulties, and made 
the horrible mistake of forging the name 
of his patron, Lord Chesterfield, toa note 
for four thousand pounds. The penalty 
for forgery in those days (the trial 
occurred in 1777) was death, and his 
callous Lordship calmly allowed his 
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former friend to go to the gallows, in 
spite of the frantic efforts of Dr. Samuel 
Johnson and thousands of others to 
save one of the most prominent divines 
of his generation. 

The French émigré Jean Peltier took 
up his residence in London in 1792, 
and from that city edited a paper in 
which he attacked Napoleon. The lat- 
ter, at a moment when he was at peace 
with England, demanded that the 
journalist be brought to trial in England. 
The English were so anxious to placate 
the conqueror that they acceded to his 
demand, and the trial took place in West- 
minister Hall, in Februa 1803. Sir 
James Mackintosh, for Pine“ tefense, 
made the most eloquent appeal in his 
career, but the jury, without a dissenting 
voice, declared Peltier guilty of libel. 
Just at this moment, however, the war 
was resumed, and no attempt was ever 
made to carry the sentence into execu- 
tion. 

In 1817, near Warwick, Abraham 
Thornton attempted to pay his addresses 
to Mary Ashford, and being repulsed, 
murdered her in cold blood. The trial 
resulted in acquittal, since all the evi- 
dence was circumstantial. The girl’s 
brother, William, assured by competent 
authorities that the next-of-kin could 
force a second trial in such a case, pushed 
his appeal desperately. Thornton 
insisted on his right to challenge the 
appellant to single combat, and the Chief 
Justice supported him in his claim. 
Ashford, a small and slight man, cried 
quits, and Thornton went free. This 
is the last instance in which the “‘wager 
of battel’’ is mentioned as a possibility, 
and the law permitting it was repealed 
two years later. 

The last English duel which was, as 
it were, approved by the authorities 
occurred in 1840. The violent and 
quarrelsome Lord Cardigan, Colonel of 
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the Eleventh Hussars, being criticised 
by Captain Harvey Tuckett, challenged 
him and wounded him severely. Tried 
before the House of Lords, though the 
trial gave rise to various scathing 
denunciations of the practice, the Bishop 


of London stigmatising duelling as ‘a 
shame and a scandal, the remains of the 
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system of chivalry, barbarous, wicked 
and unchristian,”’ the House nevertheless 
acquitted their colleague. Two years 
later, at the instance of Prince Albert, 
the articles of war were so amended that 
it became possible for a gentleman to 
accept an apology, and the practice 
of duelling fell into disuse. 





A German Case of Mistaken Identity 


HE famous Tichborne case, and 
many other cases of mistaken 
identity, says Paul P. Foster, in an 
article in the Boston Transcript, illus- 
trate the utter unreliability of “‘identifi- 
cation”’ as one of the forms of circum- 
stantial evidence. As an example, Mr. 
Foster tells the story of a German 
criminal case of this kind, which created 
a profound sensation in Europe a few 
years ago. 

In the Bavarian town of W. on 
the night of October 6, 1891, the master 
baker B and his daughter were killed 
with a hatchet while asleep in their 
beds; after committing the crime the 
murderer robbed the house of three 
hundred marks in currency and two 
coupons on a South German bank. 
Suspicion immediately rested upon the 
baker’s assistant, George W. , native 
of a small city in northern Bavaria, who 
had been employed at the bakery since 
the previous August, and had suddenly 
thrown up his job on the morning of the 
day of the murder, without any definite 
reason for doing so. 

The criminal entered the house 
through a window in the cellar kitchen 
about ten o’clock at night, when the 
sound of breaking glass was plainly 


heard by neighbors. The discovery of 
the hatchet with which the deed was 
committed, the silence of the house dog, 
and the coincident departure from the 
town of the baker’s assistant, convinced 
everyone of the guilt of W. . The 
latter had sold his trunk and other 
effects on the day of the murder and 
had declared that he was going to 
Switzerland. He had further cynically 
told various persons shortly before, that 
he was ‘‘no good,” and “would kill a 
man for five pfennigs’’; that he knew 
well enough how to “get away’’ with a 
crime; he would go to Switzerland or 
America, coming back under a false 
name five years later when the affair 
was forgotten. 

On the afternoon before the crime he 
was seen in a small town about an hour's 
ride distant; and was heard to say there 
that he already regretted having left the 
bakery. In the evening he actually rode 
back to W. with the postman, be- 
took himself to an inn where he was 
well known and there bought several 
cigars of precisely the same grade and 
brand as that of the cigar stump which 
was discovered at the scene of the 
crime. He left the inn about ten o'clock 
and was seen to go in the direction of 
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his late employer’s house. At one 
o'clock in the morning, about two 
hours after the crime, he appeared again 
in the small town already mentioned and 
urgently demanded a carriage to take 
him to the nearest station, where he 
caught the first train to the adjoining 
city of A , where he had been origin- 
ally employed. Here he secured false 
identification papers from a former chum, 
and inquired the quickest route to the 
sea. All the persons with whom he 
talked immediately before and after the 
crime remarked upon his uneasy and 
shifty appearance. 

On the 12th of October, 1891, six 
days after the murder and robbery, a 
nineteen-year-old youth attempted to 
commit suicide in a public street of 
Bremen by shooting himself three times 
in the left breast. He was taken to the 
police hospital, and after the removal 
of one of the bullets, was transferred to 
a hospital for convalescents in B , 
He gave his name as George Kotter, 
son of unknown gypsy parents. After 
some months in the convalescent hospi- 
tal his photograph was taken at the 
request of the police authorities, for the 
purpose of identification. This pro- 
ceeding agitated the fellow exceedingly, 
and on the following day, Feb. 14, 1892, 
he stole a suit of clothes and disappeared. 

Subsequently it was discovered be- 
yond a doubt that the escaped patient 
was none other than the double-mur- 
derer W. Upon his apprehension 
by the Bremen police two coupons issued 
by a South German bank had been 
found upon him, and these were turned 
over to the department of charities to 
defray hospital expenses. It was soon 
learned that these coupons were identi- 
cal in series and number with those which 
had been stolen from the scene of the 
crime in W. The alias ‘George 
Kotter” was found to be the name of 
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the employer of W- before he entered 
the service of the master baker B : 
the photograph taken at the convalescent 
hospital was recognized at W ’s 
former resorts as his likeness, and the 
personal description tallied exactly with 
that of . 

In the late autumn of 1900, nine 
years after the crime at W. , a man 
about twenty-six or twenty-eight years 
old was arrested at Bozen, and found 
to be guilty of a number of very daring 
breaks and robberies. He gave his 
name as Emil Szevet and said that he 
was of gypsy parents and was a brewer 
by trade; false papers were found upon 
him, and he further declared that he 
had travelled under various aliases in 
Austria, Bavaria and Switzerland. From 
his accent it was guessed that he was a 
Bavarian or a German-Austrian. 

The public prosecutor at A 
learned of the arrest, and, because of 
the mention in the culprit’s description 
of a well-defined scar from a_ bullet- 
wound in the left breast, suspected that 
Szeget might be identical with the mur- 
derer W. Szeget was brought to 
A and submitted to many tests of 
identity, which convinced the authori- 
ties that the baker’s assistant, George 
W: , had at last been captured. 

When the parents and brothers and 
sisters of W. were confronted with 
Szeget in the preliminary examination, 
they did not deny the possibility of 
identity, but, with the exception of one 
of W ’s older brothers, refused to 
testify. The latter affirmed that Szeget 
might be his brother, while a_ step- 
brother of W- agreed that Szeget 
closely resembled W : 

Another group of witnesses comprised 
seven persons who had either. been in 
close relations with W. in the year 
immediately preceding the murder or 
had had unusual opportunities to know 








Sie i REORDER ls. 


316 The Green Bag 


and observe him. Of these persons, 
three were absolutely convinced of the 
identity of the accused with W. " 
and the remaining four considered it 
highly probable. 

The third group of witnesses com- 
prised persons who had’ had more or 
less to do with W. during his stay 
at the village where the crime occurred. 
Fourteen of these recognized W. 
with absolute assurance, four discovered 
a strong resemblance to W- ; only 
two could see no similarity. 

The fourth and fifth groups of wit- 
nesses included the physician who had 
treated W. ’s wounds after his at- 
tempted suicide at Bremen, a_police- 
officer from that city, an attendant from 
the Convalescents’ Hospital, and the 
two photographers who had _ taken 
W. ’s picture there. Some of these 
persons testified that Szeget was W ‘ 
others that he closely resembled him. 
All these witnesses declared that W——— 
had a rolling gait, unusually stooped 
shoulders which swayed when he walked, 
a mouth of irregular shape, the left eye 
somewhat more contracted than the 
right, a pasty complexion, puffy eye- 
lids and a piercing look. All these pecu- 
liarities were possessed by Szeget. A 
few, however, thought his height not 
quite the same, and others declared his 
eyes were of a different color; yet these 
latter persons agreed that their recol- 
lection might be at fault. 

There can be no suspicion of prejudice 
on the part of witnesses, since only a 
few of them lived at the scene of the 
crime, most of them had no actual 
interest in the affair, and a good propor- 
tion were persons of character, intelli- 
gence and experience. 

Although the preceding evidence 
created a deep impression upon the jury- 
men, they were still further convinced 
by the discussion of the various bodily 


marks and peculiarities which the ac. 
cused possessed in common with W—, 

First, there was a deep scar, which 
appeared to have been caused by a burn, 
upon the right elbow. Three witnesses, 
who were entirely unacquainted with 
each other, who lived in different places 
and had known W. at different times, 
testified to the latter’s possession of a 
precisely similar scar. 

Next, a barber, who had cut \V. 5 
hair shortly before the murder, testified 
that Szeget, if he were identical with 
W—,, must have a number of scars of 
knife cuts beneath his hair. Szeget dis- 
puted this, but upon an examination of 
his head, just such scars were found. 

The photographer, who had _ taken 
W ’s likeness at the hospital for con- 
valescents, testified that W—— pos 
sessed a deep scar between the thumb 
and index finger of his left hand. Just 
such a scar was plainly visible upon 
Szeget’s hand. The physician who had 
treated W after his suicidal attempt 
was able to describe the location and 
appearance of W. ’s three bullet 
wounds. Upon a careful examination 
of Szeget’s chest he found the scars of 
two bullet wounds, which corresponded 
exactly with those which W—— had 
received. At the place where the third 
should have been, a white spot was 
found. This did not seem to occupy 
exactly the right position or to have just 
the right shape; nevertheless, competent 
experts declared that the spot and the 
scar of the third wound might possibly 
be identical. The same physician had 
removed one of the bullets from W——'s 
body in Bremen. By the aid of X-rays 
another bullet was located in Szeget’s 
chest; in the physician’s opinion the 
missing third bullet might have escaped 
detection by the X-rays, or could have 
traveled to some other portion of the 
accused's body. The prisoner himself, 
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in explanation of one of the bullet 
wounds, affirmed that he had been shot 
in the breast by some unknown person 
during a street fight years ago in Berne, 
that he had not reported the matter and 
that the wound had healed of itself. 
The second breast wound had been 
caused by a lighted cigar which had 
fallen upon his breast while asleep. 
The origin of the third wound was un- 
known to him. He was unable to men- 
tion the names of the witnesses to prove 
his assertions regarding the wounds. 

The photographer previously men- 

tioned affirmed that he could discover 
in the unretouched photograph of W. 
a small birthmark similar to that pos- 
sessed by Szeget just above his left eye. 
From the standpoint of an expert in his 
profession he pointed out the similarity 
between the likeness of W- to Szeget, 
also the surprisingly identical shape of 
head and face. 

Aside from these personal similarities 
striking not only in themselves but in 
their remarkable coincidence, other facts 
semed to establish Szeget’s identity 
with W——-,, namely, Szeget, as well as 
W—— at the time of his arrest in 
Bremen claimed to be of gypsy descent, 
both talked with a Bavarian or Aus- 
trian accent, and both claimed to be 
unable to read or write. 

Unimportant in themselves, but as 
further links in the chain of evidence, 
certain peculiar events in the preliminary 
examination possessed significance. Al- 
though the accused, while being brought 
from Bozen to A for the purpose of 
trial, had been kept entirely in ignorance 
of the occasion and purpose of the 
journey and also was given no inkling 
of it upon arrival, yet Szeget himself 
declared at the first examination that 
he must have changed a great deal in 
ten years — about the time which had 
elapsed since the crime — and when he 
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was delivered into custody at A , in 
reply to the remark of a jail officer that 
the affair would cost him his neck, he 
remarked that he was hardly twenty 
years old at the time and therefore could 
not suffer capital punishment. 

In consequence of this overwhelming 
array of evidence, at the close of the 
first day of the trial every observer was 
firmly convinced of the identity of 
Szeget with W. , and of his having 
committed the double murder. 

The defense made no attempt to deny 
the guilt of W and only fought the 
question of Szeget’s identity with the 
criminal, yet their only evidence in re- 
buttal was the rumor that a man had 
been seen at various places during the 
previous ten years who resembled W- 
and who was of a certainty not identical 
with the accused. The introduction of 
this evidence did not serve to weaken 
the case of the prosecution, and a sen- 
tence of guilty was confidently expected 
on the day following. 

At the beginning of the second day of 
the trial, however, the defendant made 
a statement which at one stroke swept 
aside the whole mass of evidence of 
proof of his identification with W ; 
Szeget affirmed that his real name was 
Anton K , and that he was the son 
of a carpenter in northern Bavaria, that 
he had concealed his identity out of re- 
gard for his family and because of a 
robbery which he had committed in 
Austria; that he had never heard of 
W: nor of the double murder, and 
in fact was employed at the time it was 
committed at a brewery in Vienna. 

A brother of the accused was sum- 
moned and testified to his identity and 
the trial was halted for the purpose of 
further investigation of the statements 
of the defendant. 

This investigation was carried on with 
painstaking exactness. It proved the 
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statements of the defendant to be abso- 
lutely true. He was identified without 
question by his relatives, by numerous 
witnesses, and by a school chum in par- 
ticular, who had worked with him in the 
brewery just mentioned. The records 
and payroll of the brewery also proved 
that K: had been employed there 
from Aug. 8, 1891, to June 20, 1892, 
without a break, the period covering 
the time when the murder occurred at 
W It was also learned that one 
of the three bullet wound scars, and 
the bullet found in the body of the 
accused, were received in a fight at his 
home, and that he had been treated for 
the injuries thus received by a physician 
there. A portion of the remaining scars 
were also found to have been caused by 
injuries received during his youth. These 
facts thus precluded the identity of the 
accused with the youth who had at- 
tempted suicide in Bremen. 

In short, the entire mass of evidence 
tending to establish the identity of the 
accused with W. was shown to be 
groundless, and K was declared in- 
nocent of the charge of murder. 

The foregoing criminal trial is worthy 
of being numbered among the most 
interesting cases in which circumstan- 
tial evidence has ever played a role. 

The proof of identification against 
Szeget was managed with the greatest 
care, and every circumstance, regardless 
of expense and of the prolongation of 
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the preliminary examination and final 
trial, was investigated for its true value, 
By no possibility could there have ex. 
isted any combined prejudices or pre- 
conceived opinions in common among 
the witnesses, who were gathered from 
widely separated places. The peculiar 
scars and other bodily marks of identifi- 
cation which were sworn to by the wit- 
nesses were not suggested. by those 
observed upon the person of the accused, 
but were first described from their recol- 
lection of W- and afterward proved 
to be also possessed by the defendant, 
so that the possibility of suggestive 
influence must be dismissed. The iden- 
tification of these bodily scars or other 
marks was also, as far as possible, veri- 
fied by experts. Every shred of evi- 
dence appears to be free from objection, 
and if the matter of identity had not 
been otherwise settled, the evidence 
would undoubtedly have established the 
prosecution’s case and obtained a con- 
viction. 

The moral of the whole affair lies only 
in the confirmation of old, well-known 
lessons of experience in cases of identifi- 
cation and points out in striking fashion 
the unreliability of human _percep- 
tions. 

In view of such an experience, too 
great stress cannot be laid upon the 
importance of discretion and scrupulous 
care in the consideration of circumstan- 
tial evidence. 
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UNPOPULAR GOVERN- 
MENT 


KALES’ 


Unpopular Government in the United States. 
By Albert M. Kales, Professor of Law in North- 
western University. University of Chicago Press, 
Chicago. Pp. 263. ($1.50, postage 12 cts.) 

T IS gratifying to have so frank a 

statement of the causes of our 
political disorders as Prof. Kales has 
given us in this little book. Unpopular 
government in the United States is the 
result of too much democracy. This is 
the thesis to which the author devotes 
the first third of his book and to remedy 
which he devotes the rest. The Ameri- 
can people have been completely dis- 
franchised through an ignorance of 
candidates which from a practical stand- 
point has become unavoidable. The 
voter who goes to the polls on election 
day is helpless in the presence of a mass 
of detail and a list of names of men of 
whom he knows nothing. If he votes 
at all he votes ignorantly or he votes 
as directed by a professional political 
adviser. The author depicts quite at 
length and perhaps with unnecessary 
repetition the way in which this so- 
called politocrat takes advantage of the 
situation to entrench himself among 
the proletariat and to demagogue his 
way to power on the platform of more 
democracy. The initiative, the referen- 
dum, the recall, the primary itself and 
all sporadic efforts at more honest popu- 
lar government which impose increased 
burdens of investigation on the voter 
are treacherous wills-o’-the-wisp; for 
the evils of democracy must be cured 
by less democracy and not by more. 

The remedy which Prof. Kales pre- 


scribes accords with his diagnosis. It 
is the short ballot and a broad applica- 
tion of the principles of the commission 
form of government. If wieldy dis- 
tricts are made the units, Mr. Kales 
believes the latter can be applied with 
success in the largest of cities and even 
in the government of the state. 

The most interesting and novel sug- 
gestions are to be found in the treatment 
of state government and the problem 
of the second chamber. Proceeding on 
the commission principle of a closer 
union of legislative and executive func- 
tions, the author suggests a governing 
council to be the real seat of executive 
authority in the state. This is to be 
composed of the leaders of the majority 
party in the legislature and is to con- 
tinue in power only so long as it can 
affect the passage of its legislative pro- 
gram. The plan is evidently suggested 
by the English ministry. 

A yet more novel proposal is the 
creation of a second chamber in the 
legislature to be elected by and to 
represent the interests of property. 
Thus, Mr. Kales points out, may the 
rights of property be protected without 
constant and insidious appeals to the 
courts to have statutes declared un- 
constitutional. In this way not only 
property but the courts themselves may 
be protected. The assertion that, ‘““The 
acquisition and holding of private prop- 
erty is still the main object of our 
existence and doubtless will continue 
to be so” leads one to feel that Mr. 
Kales may attach undue importance 
to property. Even then he takes care 
to remark that he has no propagandist 
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intentions and that legislative repre- 
sentation of property is to be taken 
merely as a suggestion. 

Mr. Kales believes that judges from 
the very nature of their offices are bound 
to be appointed. This being so he 
proposes ways whereby the appointing 
power may be responsible and legal 
rather than lawless and _ self-seeking. 
This power is to be a chief-justice 
elected at frequent intervals and subject 
to a more or less popular recall. 

The constructive half of Prof. Kales’ 
book is productive of discussion and 
full of suggestive lines of procedure. 
Its chief value lies in the fact that it 
has restated the limitations of pure 
democracy in a day when they seem 
to have been forgotten, and that it has 
pointed the way to a government by 
representatives selected from a short 
ballot and made conspicuously respon- 
sible under a commission form of govern- 
ment. by & & 


HAINES’ AMERICAN DOCTRINE 
OF JUDICIAL SUPREMACY 


The American Doctrine of Judicial Supremacy. 
By Charles Grove Haines, Ph.D., Professor of 
Political Science in Whitman College. Mac- 
millan Company, New York. Pp. xviii, 353 + 12 
(index). ($2 net.) 

HEN we took up “The American 

Doctrine of Judicial Supremacy”’ 
we expected to read a new discussion 
upon the recall of judges and the recall 
of judicial decisions. We find a very 
different book. The author does not 
satisfy us that the courts in America 
are supreme or that they claim any 
supreme powers, or that there is any 
doctrine of judicial supremacy. If the 
author means that in America the 
courts are independent of the legislature 
and the executive, and that they are 
a co-ordinate branch of the government 
along with those other branches, every 
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one will, of course, have toagree. More- 
over, we are always ready to admit that 
the courts are not infallible in the 
United States and that on several occa- 
sions they have been guilty of what 
is known as “judicial legislation,”’ and 
other errors of judgment. 
Throughout the book there are fre- 
quent references to the court’s validating 
or invalidating a law, and numerous 
decisions are cited and quoted as ex- 
amples, or as showing the growth of the 
practice. .We confess to an absolute 
inability to see that the decisions support 
the argument. In many instances the 
decisions quoted state expressly that the 
court cannot assume any powers over 
either legislature or executive, and then 
go on to say, however, that their own 
duty to support the Constitution re- 
quires them to refuse to give the judicial 
aid to the enforcement of laws which they 
honestly believe to be in violation of 
the Constitution. It would seem to be 
axiomatic that a law is constitutional 
or unconstitutional, and valid or invalid 
regardless of any decisions of the courts. 
When a litigation is presented involving 
the law, the court will express its opinion 
on the law. Very often the reasoning 
will be so clear and disinterested as to 
convince us all. On other occasions 
the legislature or executive may not 
be convinced, and in such an event those 
other branches of the Government are 
not bound to accept the court’s decision. 
The very book before us cites several 
instances where Congress and the Presi- 
dent have disregarded opinions of the 
United States Supreme Court. How 
then can there be any doctrine of 
Judicial Supremacy? The only persons 


over whom a court is supreme are the 
litigants before the court, and even they 
may be able to get the Legislature to 
pass some new law that will wipe out 
the effect of the judicial decision. 
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Our author has been to great pains 
to examine an enormous number of 
decisions upon constitutional points, 
and these are used quite frequently to 
support the text. While we must ad- 
mire the industry that was required in 
getting this matter together, we are 
bound to say that the authorities cited 
seem to us to prove exactly the reverse 
of the author’s contention. They seem 
to us to prove conclusively that there is 
no doctrine of Judicial Supremacy either 
in America or elsewhere, and that there 
never was any such doctrine. Perhaps 
they prove that there should be some 
method of reviewing and correcting 
errors of the courts on constitutional 
questions. But this is not the theory 
of the present volume, nor is it a proper 
subject for argument in a book-review 
in this non-political law magazine. 

S&S 





WERTENBAKER’S VIRGINIA 
UNDER THE STUARTS 


Virginia under the Stuarts, 1607-1688. By 


Thomas J. Wertenbaker, Ph.D. Princeton Uni- 
versity Press, Princeton, N. J. Pp..259 + 12 (index.) 
(1.50 net.) 
NTIL some one does it better, this 
period in Virginian history must 
belong to Dr. Wertenbaker. Over a 
hundred years ago William Robertson, 
D.D., wrote of this identical period, and 
of late years we have the essays of John 
Fiske and the invaluable collections of 
original material by the late Alexander 
Brown. It has fallen to Dr. Werten- 
baker to rewrite the early history of the 
colony in the light of all of these and to 
present to the more or less interested 
public a very readable chronicle of Vir- 
ginian affairs previous to the accession 
in England of William and Mary. The 
record is substantiated with frequent 
quotations from original documents now 
in the British Public Records Office in 
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London or still to be found in Virginia, 
and is spiced throughout with the quaint 
phraseology of those days. 

The important place which tobacco 
occupies in the story reminds one of 
Moncure Conway’s witty and pithy 
remark that ‘“‘a true history of tobacco 
would be the history of English and 
American liberty.”” But in the author’s 
account economic questions serve only 
as a framework around which political 
principles take form. From the very 
beginning Virginia was a bear garden for 
political controversy and a battle ground 
for civil strife. Without doubt George 
Sandys was a very skillful promoter; 
the London Company unquestionably 
declared its purpose to be, ‘“To preach 
and baptise ...and by propogation 
of the Gospell, to recover out of the 
arms of the Divell, a number of poore 
and miserable soules, wrapt up unto 
death in almost invincible ignorance.” 
But behind and underneath all this was 
an insatiable ambition to be free. James 
I marked this growing spirit with alarm, 
and in 1624 by a quo warranto proceeding 
virtually revoked the charter of the 
London Company and reduced the 
colony to a royal province. 

The stirring events of the next fifty 
years culminated in 1676 in Bacon’s 
Rebellion. Of the causes and events 
connected with that significant revolt 
Dr. Wertenbaker treats at deserving 
length. On the one side was Sir William 
Berkeley, whose over-mastering passion 
was to serve his king. On the other 
was the stubborn young Nathaniel 
Bacon and a following of frontiersmen 
who cared naught for divine rights or 
the royal prerogative. They were con- 


cerned with vital questions of taxation, 
of the wrong of statutory revocation 
by royal proclamation, of the inalienable 
rights to liberty and the pursuit of 
happiness, questions which, a hundred 
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years later under the insane handling 
of George III lost him a western empire. 

The author points to the continued 
ascension of the House of Burgesses as 
the significant fact of the critical period 
which succeeded Bacon’s_ rebellion. 
Though often closely hedged and bitterly 
assailed it retained throughout the 
power to tax and from year to year 
increased in sagacity and_ political 
experience. 

The advance in liberalism which 
marked the passing of the Stuarts was 
no where more felt than in Virginia. It 
ushered in a century of comparative 
domestic tranquility during which there 
developed a colony of broad plantations 
and large-minded men destined to play 
important parts when the time came. 
For these later days of the Old Dominion 
Dr. Wertenbaker has furnished a most 
instructive and entertaining background. 

L. Ss. H. 


REGULATION OF BUILDINGS IN 
NEW YORK 


Report of the Heights of Buildings Commission, 
to the Committee on the Height, Size, and Arrange- 
ment of Buildings of the Board of Estimate and 
Apportionment of the City of New York. (Edward 
M. Bassett, chairman.) 1914. 


UESTIONS of constitutional law, 

especially that of the rights of 
municipalities in imposing districting 
regulations dealing with the height and 
arrangement of buildings, are ably dis- 
cussed in this monograph, which is 
worthy of the greatest city of the western 
hemisphere, being a model of skillful 
and intelligent investigation designed 
to secure such benefits as have been 
attained by well-planned regulations 
in advanced European cities. The sub- 


ject is comprehensivly surveyed, the 
uptown residential sections as well as 
the down-town business section receiving 
The right of a municipality 


attention. 


to establish zones after the German plan, 
especially as applied to residential dis- 
tricts, is a somewhat ticklish question 
of constitutional law, and will remain 
so until our courts and _ legislatures 
exhibit a more far-seeing attitude. The 
committee, however, takes a progressive 
position, justifying a large measure of 
such regulation as a proper exercise of 
the police power. 


MOORE ON CARRIERS 


A Treatise on the Law of Carriers as Adminis- 
tered by the Courts of the United States, Canada 
and England; covering the principles and rules 
applicable to carriers of goods, passengers, live stock, 
common carriers, connecting carriers, and interstate 
and international transportation by land and water 
and the methods and procedure for their enforce- 
ment, furnishing a practical guide to litigants in 
the jurisdictions named, and including the text 
of the Act to Regulate Commerce, as amended, 
and all acts supplementary thereto, revised to Jan. 
1, 1914. By Dewitt C. Moore, of the Johnstown, 
New York, bar, author of The Law of Fraudulent 
Conveyances. 2d ed., 3 vols. Matthew Bender 
& Co., Albany. v. 1, pp. cclxxxii, 580; v. 2, ix, 
968; v. 3, vii, 594 + 125 (appendix) + 277 (indices). 
($19.50.) 

HE first edition of Moore on Car- 
riers, issued in 1906, was praised 
for its thoroughness, accuracy, and con- 
densation. The author seems to have 
prepared his revision and enlargement 
of the original work with the same pains- 
taking and exhaustive care and with the 
same effort to write a compressed expo- 
sition, free from padding, of a large and 
intricate subject, now brought fully 
up-to-date. He appears to have given 
his time and labor without stint to the 
production of a work of great magni- 
tude; and more labor has gone into 
the undertaking than appears on the 
surface, to judge from the statement 
made in the preface that “‘it has taken 
more time and labor to abridge these 
pages than to write them, and the work 
contains that which is the result of 
much reading, study, and reflection and 
painstaking, diligent application.” 
The work seems likely to be approved 
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by the practitioner as the one best 
suited to his needs and as the standard 
- treatise on the subject. 


A CHART-INDEX ON WILLS 


Chart-Index for Testing Wills before Death. 
By Daniel S. Remsen, of the New York bar, author 
of Remsen on the Preparation and Contest of Wills. 
Baker, Voorhis & Co., New York. 


R. DANIEL S. REMSEN, the 

author of Remsen on the Prepara- 
tion and Contest of Wills, a work which 
has received the highest endorsement, 
prepared for his own use a chart which 
exhibits in a graphic form the several 
matters to be kept in view in testing 
the validity of a will before the testator’s 
death. The chart is not a summary 
of the law of wills, but simply a skillful 
tabulation that will be useful to the law- 
yer in checking up his work for possible 
omissions, defects, and ambiguities, and 
it will also be of service in explaining 
to clients an intricate subject and show- 
ing them how to give the desired effect 
to their testamentary provisions. The 
chart, which contains references to the 
author’s treatise, is published in pur- 
suance of a request of certain lawyers 
and trust company officials; it does not 
purport to be exhaustive but it will 
undoubtedly be pronounced compre- 
hensive and highly serviceable. 


NEW YORK STATE BAR ASSOCIA- 
TION REPORT 


New York State Bar Association: Proceedings 
of the Thirty-Seventh Annual Meeting, held at New 
York Jan. 30-31, 1914. 


HE proceedings at the last annual 

meeting of the New York State 
Bar Association have already been 
noticed in these pages (26 Green Bag 
113), and our report doubtless drew 
attention to many of the important 
questions of which the discussion here 








set out in extenso will repay careful 
reading. Of special interest among the 
questions discussed were those of pro- 
cedural reform in New York State, 
workmen’s compensation, commitment 
and discharge of the criminal insane, the 
problem of superabundant legal pub- 
lications, judicial statistics, and pro- 
fessional ethics. 


AN ENTHRALLING STORY OF 
MONTE CARLO 


Chance in Chains: A Story of Monte Carlo. By 
Guy Thorne, author of When it was Dark, The 
Drunkard, etc. With frontispiece. Sturgis & Wal- 
ton Co., New York City. Pp. 180. ($1 net.) 
ee HANCE in Chains” is a thrilling 

story. It will be difficult for any 
one to leave this tale of the consum- 
mation of a wonderful scheme for beating 
the bank at Monte Carlo before it is 
finished. The plot, which is the work 
of two ingenious young electrical en- 
gineers, is skillfully conceived and finely 
executed. The moral side of the affair, 
the question whether it was ‘‘cricket,” 
is after all beside the mark in a story 
that aims only to furnish dramatic 
excitement. Ina legal publication there 
is no particular reason why we should 
notice such a book, except to commend 
it to those who like to be directed to 
good light reading in order to forget 
the care of the day’s work. They are 
likely to find nothing better of its kind. 


BOOKS RECEIVED 


Essays and Miscellanies. By Joseph S. Auerbach. 


In two volumes. V. 1, pp. 312; v. 2, pp. 326. 
Harper & Brothers, New York. ($3 net.) 

Slavery in Missouri, 1804-1865. By Harrison 
Anthony Trexler, Ph.D., Assistant Professor of 
Economic History, University of Montana. Johns 
Hopkins University Studies in Historical and Politi- 
cal Science, series 32, no. 2. Johns Hopkins Press, 
Baltimore, Md. 
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Articles on Topics of Legal Science 
and Related Subjects 


Accused Persons (Immunity from Testify- 
ing). ‘‘Archaic Constitutional Provisions Pro- 
tecting the Accused.” By Judge E. Ray 
Stevens. 5 Journal of Criminal Law and Crimi- 
nology 16 (May). 


“So long as we permit the accused to refuse to 
submit to a cross-examination in the court 
room and thereby conceal the truth, so long 
may we expect society outside the court room 
to protect itself by resort to the third degree or 
other extra-legal means of finding the truth.” 


Asexualization. See Penology. 

Biography. “Judah P. Benjamin.” By 
H. H. Hagan. 48 American Law Review 365 
(May-June). 


“The incident connected with Benjamin’s 
career in England, that made the deepest im- 
pression on his contemporaries and has been so 
often repeated as to have become practically 
a tradition of the English bar, occurred when 
he was arguing the case of Bank v. Ratcliffe 
before the House of Lords. During the state- 
ment of one of his points Lord Chancellor 
Selborne remarked ‘nonsense’ in what was in- 
tended to be an undertone but which proved 
sufficiently loud to reach Benjamin’s ear. He 
at once stopped his argument, tied up his 
papers, bowed and said, ‘That is in my case, my 
Lords,’ and withdrew from the chamber. His 
junior was permitted to finish the argument, but 
Lord Selborne, not content with a private apology, 
took advantage of the next hearing of the cause 
to express publicly from the woolsack his regret 
that he had used the offending phrase.” 


Child Labor. ‘The Constitutionality of a 
Federal Child Labor Law.” By Jasper Yeates 
Brinton. 62 Uni. of Penn. Law Review 487 
(May). 


“In conclusion, it is submitted that if it is 
true that ‘the power of Congress over inter- 
state commerce is as absolute as it is over foreign 
commerce,’ and that a prohibition on the im- 
portation of convict-made goods is a valid exer- 
cise, not of the taxing power but of the power 
to regulate commerce; if it is true that Con- 
gress has in its tariff acts, prohibitory or other- 
wise, avowedly had in mind the protection of the 
manufacturer and the artisan; if it is true that 
the power to regulate commerce, as stated by 
Justice Marshall, ‘is. complete in itself, may be 
exercised to its utmost extent, and acknowledges 
no limitations other than are prescribed in the 
Constitution’; and if it is true, as the Supreme 


Court declares in the White Slave case, that 
‘if the facility of interstate transportation can 
be taken away from the demoralization of lot- 
teries, the debasement of obscene literature, 
the contagion of diseased cattle or persons, the 
impurity of food and drugs,’ it can also be 
taken from ‘the enslavement in prostitution 
and debauchery of women, and, more insistently, 
of girls,, — surely it may equally be denied toa 
commerce which arises in and thrives upon 
conditions of child employment which Congress 
conceives to be a menace to the general wellare 
of the nation.” 

“The Federal Power to Regulate Child Labor 
in the Light of Supreme Court Decisions.” 
By Dean William Draper Lewis. 62 Univ. of 
Penn. Law Review 504 (May). 


“It has been argued that a law prohibiting 
the products of exploited, or what we may also 
call anti-social child labor, from interstate com- 
merce, interferes with the rights of the states, 
in that it indirectly compels employers of labor 
to conform to the minimum standards of the 
Congressional Act or go out of business. Admit 
that this proposed Act would compel practically 
all employers of labor to conform to its stand- 
ards. Is it not better to do this than to have 
those states which wish to pass laws to protect 
their children practically forced to do so at the 
expense of subjecting their manufacturers to the 
unfair competition of the manufacturers in 
those states which permit the industrial exploita- 
tion of their children?” 


See State Legislation. 


Citizenship. ‘‘A Corporation as a Citizen in 
Connection with the Jurisdiction of the United 
States Courts.’”’ By William Overton Harris. 
1 Virginia Law Review 507 (Apr.). 


“In a hurried review of the situation, we have 
seen the highest court of the land: (1) In Straw- 
bridge v. Curtis, laying down the rule which 
subsequently gave rise to a series of cases estab- 
lishing in different manners, and with various 
results, the standing in the federal courts of 
corporate litigants. In this case it was de- 
clared that in order to sue in the federal courts on 
the ground of diverse citizenship, the requisite 
citizenship must apply to each party on both 
sides: i.e., each plaintiff must be capable of 
suing each defendant in a court of the United 
States. 

“(2) In Bank v. Deveaux it was decided 
that the court regarded the citizenship of the 
members of the corporation, rather than the 
legal entity itself; but in the application of this 
doctrine the court seemed to consider only the 
directors of the corporation. 

“(3) In Bank v. Slocomb the rules in the 
two preceding cases were affirmed, and here 
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the court avoids the seeming error manifested 
in Deveaux’s case, and looks to the citizenship, 
not only of the directors, but of all the stock- 
holders, 7.e., the members of the corporation. 

““(4) In Ratlroad v. Letson it was main- 
tained that a corporation itself was a citizen of 
its charter state. 

“(5) Finally in the case of Marshall v. Railroad 
the court established the rule that a-corpora- 
tion was itself no citizen, but that the same result 
is obtained by applying to all members thereof 
an equitable estoppel to deny their citizenship 
in the state of incorporation. 

“This last conclusion, then, we must adopt 
as the present view of the courts regarding this 
much vexed question, the status of corporations 
as citizens of the United States.” 

“Citizenship in a Federation.” By John R. 
Dos Passos. 23 Yale Law Journal 479 (Apr.). 

“To restore citizenship to its pristine vigor 
radical reforms are necessary — so radical that 
I despair of their adoption. First, the number 
of citizen-voters should not be unnaturally in- 
creased. The naturalization laws should be 
repealed and no individuals permitted to vote 
who are not born in this country. Confer upon 
foreigners who come to dwell here permanently 
all the protection of citizenship, but without 
the voting franchise. Civitas sine suffragium. 
The naturalization laws have fully performed the 
purposes of their creation. The country is now 
fully settled and we can depend upon our pres- 
ent population to amply meet the demands of 
territorial and other expansion and develop- 
ment. But who can expect such a drastic, 
though necessary measure, to be adopted when 
Presidents of the United States veto bills which 
prevent immigrants entering the country who 
cannot read and write!” 


Comparative Law. See Legal History. 


Constitutional Conventions. ‘Is a Con- 
stitutional Convention in Illinois Desirable at 
this Time?”” By Carl R. Latham. 9 Tilinois 
Law Review 1 (May). 

“While the writer believes the method of 
securing changes in the constitution by the 
amendment of the amending clause is greatly 
to be preferred over that of calling a constitu- 
tional convention, he feels strongly that there 
is pressing need for relief, and that it is indeed 
unfortunate if the friends of the constitutional 
changes that have been prominently urged, 
cannot agree among themselves on the method 
to pursue to get the results desired.”’ 


“Comment upon the Preceding Paper.”’ By 
Dean James Parker Hall. 9 Illinois Law Review 
20 (May). 

“To me the most serious objection to a con- 
vention in the near future seems to lie in the 


present abnormal political condition of the 
state. The existence of three parties, one of 


which commands a large plurality, is distinctly 
unfavorable to the influence ordinarily exercised 
by the independent vote in securing better 
candidates from two fairly matched opposing 
parties; and this would doubtless prejudicially 
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affect the choice of members of a convention, 
were one to be called at the present time.’ 


Constitutionality of Statutes. See Judicial 
Power. 


Contempt. “Duty of Federal Government to 
Prosecute Contempt Proceedings in Civil Cases.” 
By A. Leo Weil. 1 Virginia Law Register 520 
(Apr.). 

This correspondence occurred between Mr. 
Weil and the Solicitor-General of the United 
States. The question at issue was whether it is 
the duty and policy of the Government to 
prosecute contempt proceedings for a willful 
breach of the injunction of a federal equity 
court in a civil case between private persons, 
where the plaintiff is no longer interested in the 
enforcement of obedience of the injunction by 
reason of the circumstance that its plant has 
been shut down and its operation abandoned 
because of the failure of the defendants to obey 
the injunction order. The Department of Justice 
appears to have answered this question in the 
negative. The publication of this correspond- 
ence is an appeal from that decision to the 
bench and bar of this country. 


Contracts. ‘Irrevocable Offers.’’ By D. O. 
McGovney. 27 Harvard Law Review 644 (May). 


“An offer under seal, where seals have not 
lost their efficacy, or for consideration, may 
regarded as a principal offer and a contract 
to keep that offer open for the express or implied 
time given. Such an offer cannot be revoked. 
That is, the principle that an ordinary offer is 
revocable at any time before acceptance is 
entirely inapplicable. An attempt to recall or 
renounce the offer can be nothing more than a 
repudiation of the contracted duty to keep the 
offer open. If the offer contemplates a bilateral 
contract the offeree may ignore the repudiation 
and accept the offer. When he has so accepted 
he has whatever form of remedy would have 
been available to him in case of a breach of the 
ultimate contract. If the nature of that con- 
tract permits, he may sue in equity for specific 
performance. In any case he has an action for 
damages as for a breach of the ultimate contract 
without putting the defendant further in default, 
unless in a jurisdiction where his acceptance 
might be construed as ‘keeping the | contract 
alive for the benefit of the other party.’ 


Corporations. See Citizenship. 


Criminal Procedure. ‘Comment on Pro- 
posed Legislation in New York.”’ By Judge Ed- 
ward Swann. 5 Journal of Criminal Law and 
Criminology 6 (May). 

Explaining the bills which are designed to 
expedite the empaneling of juries in New York, 
to permit simpler forms of indictments, separate 
or joint trial, in the discretion of the court, of 
those jointly indicted, etc. 


See Accused Persons, Penology. 
Criminology. See Identification, Penology. 
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Elections. ‘The Validity of Unsealed Ballots 
in Virginia.” By Robert B. Tunstall. 1 Virginia 
Law Review 531 (Apr.). 


The question considered is whether the 
absence from official ballots of the seal which 
the Virginia Code requires the electoral board to 
affix thereto invalidates the ballot. Is the 
requirement directory or is it mandatory? 


Eugenics. See Penology. 
Experimental Psychology. See Identifica- 


tion. 


Federal and State Powers. See Child 
Labor, State Legislation. 


General Jurisprudence. “Some Neglected 
Factors in Law-Making.’’ By Ernest Bruncken. 
8 American Political Science Review 222 (May). 


Quoting President A. T. Hadley’s remark, 
““A fence does not make a boundary, it marks 
it: .. . the constitution is the evidence of a 
limitation; not the cause,” Mr. Bruncken 
expresses this idea thus: The mere enactment 
of a statute, or the enunciation of a rule by a 
court, is not of itself sufficient to make law in 
any true sense. 

“Of itself, it is merely what I should like to 
call nominal law. It will not be true or essential 
law [the writer here does not follow the tradi- 
tions of the English analytical school] until it 
has proven itself to be found upon the sense of 
right generally prevailing in the community, or, 
to use the words of Isidore of Sevilla, until it is 
seen to be ‘secundum naturam, secundum con- 
suetudinem patriae, loco temporique conveniens,’ " 
—a fine maxim, as Mr. Bruncken perceives, 
which might well be ‘‘emblazoned on the walls 
of every legislative chamber’’ with the passage 
from which it is extracted. 

Quoting Jellinek in support of his thought, 
the writer continues: ‘In fact, it may well be 
said that all newly made statutes are at first 
merely nominal law, and it requires a further 
process of growth, adaptation to the actual con- 
ditions of society, and confirmation by tacit 
consent of members of the community, before 
they can attain the rank of essential law. . . . 

“The process of making law is not exclusively 
the work of legislative bodies, as the formal 
juridic theories would make us believe; nor 
even the work of the legislative combined with 
that of the judicatory organs of the state. The 
really determining factor is not the arbitrary 
will of individual men, nor even of groups of 
individual men acting consciously and with 
a deliberate purpose. The most important ele- 
ment in the entire process of law-formation is 
that silent working of a million individual minds, 
each forming and expressing opinions, beliefs, 
feelings; setting up ideas, analyzing and judg- 
ing the myriad facts and events of daily life; 
having all the time no conscious purpose of help- 
ing in any task of making laws, yet creating by 
their combined influence that environment 
which molds the minds and shapes the purposes 
of those who at one time or other act in the 
capacity of legislators and judges.” 


“The New Philosophies of Law.”” By Robert 
Ludlow Fowler. 27 Harvard Law Review 718 


(June). 


Surrogate Fowler allies himself with the 
analytical or imperative theory of law and with 
individualistic doctrines which he _ considers 
better adapted to the genius of the American 
people than recent Continental speculation, to 
which he applies the term ‘‘socialistic.”” He 
maintains that Anglo-American legal philosophy 
has a distinct spirit of its own, which renders it 
peculiarly applicable to Anglo-American insti- 
tutions, and that the modern German philoso- 
phies of law are likely to become harmful to the 
institutions of this country. His rigidly posi- 
tivistic attitude treats the science of legislation 
as not included in the science of law, following 
Bentham and the analytical school in this 
respect, in the untenable, artificial separation of 
the regions of precedent and legislation. He 
appears, in his general characterization of the 
new legal philosophies, to have German writers 
chiefly in mind, though hardly a single one 
of them merits the term ‘socialistic’ and 
there is too great complexity in current intel- 
lectual movements to justify the assumption 
that idealistic vagaries dominate the juristic 
speculation of Europe. So this writer, ignoring 
the positivistic and naturalistic tendencies which 
show themselves even in the neo-Hegelian and 
neo-Kantian schools, and ignoring anti-socialistic 
positions, which may readily be discovered in 
Kohler, Berolzheimer, Stammler, Miraglia, and 
one might add, virtually all the legal philosophers 
of importance in Europe to-day, takes up the 
position of a reactionary atomic individualism 
when he declares: 

“The new political theory of ‘social justice,’ 
which would turn every common-law judge into 
a philosopher of law, and have him disregard 
the law of the land for some vague conception 
of social-economic justice, springs directly from 
the confusion of thought apparent in the new 
philosophies of law. The first principle of 
American government is the stability of law 
formulated on constitutional lines. The prin- 
ciples of the new philosophy would first destroy 
our American constitutions, and then reorgan- 
ize our American governments according to the 
economic theories of the socialistic party.” 


Professor Pound contributes an illuminating 
note to this article, in which he says: 

“Wilson, Marshall, Kent and Story made the 
Continental philosophy of law of the eighteenth 
century the staple of our juristic thinking. 
Later, Francis Lieber introduced the German 
philosophical jurisprudence of the first half of 
the nineteenth century. Still later, James C. 
Carter used the German historical jurisprudence 
of the last half of the nineteenth century to put 
down the codifiers. All these elements so intro- 
duced from without demonstrably entered into 
and helped form the modes of thought which 
we call the common law of America... . 
The juristic Podsnappery which sees danger in 
any contact of common law with modern Con- 
tinental philosophy is wholly out of line with 
the best traditions of American legal science.” 

Professor Pound further declares that to 
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class the social-philosophical and _ sociological 
jurists with Menger Pi ge the ward politi- 
cian who explained to the newly naturalized 
Frenchman, ‘The Republic, the Republicans, 
it is the same thing.’ Perhaps to one who can 
seriously assert in print that Stammler is the 
chief exponent of a sociological jurisprudence 
whose main dogma is that ‘legal science ought 
to be founded upon generalizations from a 
descriptive sociology,’ the differences between 
social-philosophical, sociological, and_ socialist 
are as negligible as the difference between Her- 
bert Spencer and Rudolf Stammler.”’ 

“The End of Law as Developed in Juristic 
Thought; I.’’ By Professor Roscoe Pound. 27 
Harvard Law Review 605 (May). 

Having treated in his recent papers on ‘The 
End of Law as Developed in Legal Rules and 
Doctrines” (27 Harvard Law Review 195, see 
26 Green Bag 124, and compare bibliographical 
note ibid. 125), of the actual historical develop- 
ment of law, Professor Pound now deals with 
the development of the philosophy of law from 
the time of the Greeks. In this first article 
there is a survey of the history of legal thought 
down to Kant, the important period of the 16th, 
17th and 18th centuries, in which the doctrines 
of natural law and social contract underwent 
such noteworthy development, receiving chief 
attention. 

Seventeenth century theory took two direc- 
tions. ‘On the one hand it conceived of rights 
as the outgrowth of a social contract. It held 
that there would be none without the social 
organization and that there would be no jus- 
tice or law without the political organization, 
that is without the State. From Hobbes and 
Spinoza this idea passes to Bentham, and thence 
in the nineteenth century to the English analyti- 
cal jurists, whose theory of the nature of law is 
in the right line of descent therefrom. 

“On the other hand, there was the Grotian 
idea of rights as qualities inhering in persons. 
This theory put rights above the State, and jus- 
tice above the State, as permanent, absolute 
realities which the State was organized to pro- 
tect. It was not that there were justice and 
rights because there was a State. There was a 
State because there were rights and justice to 
protect and to secure. Historically, the latter 
theory is connected with the Germanic idea that 
the State is bound to govern by law —the notion 
of the Rechtsstaat, the State subject to legal limi- 
tations and legal rules of general validity inde- 
pendent of the State. In the eighteenth century 
the second idea definitely prevailed. The social 
contract was not the source of rights. It was 
made for the better securing of pre-existing 
natural rights. Both theories are thoroughly 
individualist.” 

“Justice According to Law.’’ By Professor 
Roscoe Pound. Mid-West Quarterly (Lincoln, 
Neb.), v. 1, p. 223 (Apr.). 

“‘We may be assured that justice according to 
law is not to disappear. We may be confident 
that we shall have, not merely laws, expressions 
of the popular will for the time being, but law, 
an expression of reason applied to the relations 





of man with man and of man with the State. 
We may well believe also that a new period of 
legal development is at hand and that, as in 
like periods in legal history, it will be a period 
of working over the jural materials of the past 
and working into them new ideas from without. 
We shall be warranted in prophesying that this 
working over will be effected by means of a philo- 
sophical theory of right and justice and a con- 
scious attempt to make the law conform to 
ideals. Such a period will be a period of scien- 
tific law-making by lawyers trained in the uni- 
versities. For the notion of law as the will of 
the people belongs to the past era of a complete 
and stable system in which certainty and security 
were the sole ends. Throughout legal history 
law has been stagnant whenever the imperative 
idea has been uppermost. Law has lived and 
grown through juristic activity. It has been 
liberalized by ideas of natural right or justice 
or reasonableness or utility, leading to criteria 
by which rules and principles and standards 
might be tested, not by ideas of force and com- 
mand and the sovereign will as the ultimate 
source of authority.” 


See Penology, Uniformity of Law. 


Government. ‘Government in Spanish 
America.”” By Bernard Moses. 8 American 
Political Science Review 204 (May). 


“The only practicable government for any 
Spanish-American state, under the present con- 
dition of the inhabitants, is either an aristocratic 
government or a dictatorship. Even the well- 
ordered governments of Peru and the Argen- 
tine Republic are nominally broadly representa- 
tive, but practically only a small part of the 
citizens of these countries exercise political 
rights freely.” 


“The Struggle for Equality in the United 
States; VII, The Current Trend of Affairs.” 
By Professor Charles F. Emerick. Popular 
Science Monthly, v. 84, p. 538 (June). 


“The remedy for our political ills lies in 
quickening the general intelligence and in 
appealing to the idealism latent in the people 
rather than in a narrow suffrage. The latter 
will not save us from the danger of corruption.” 

See Constitutional Conventions, Elections, 
Judicial Power, Municipal Corporations, State 
Legislation. 


Identification. ‘The Influence of Environ- 
ment on Identification of Persons and Things.” 
By Gustave A. Feingold. 5 Journal of Criminal 
Law and Criminology 39 (May). 


“The proper way to obtain successful recogni- 
tion is not to bring the witness into the police 
court, but to bring the supposed lawbreaker to 
the scene of crime and to noe the witness look 
at him precisely in the same surroundings and 
from the same angle at which he saw him 
originally. 

“The reason for this is that recognition is not 
primarily an ideational process, but is rather an 
affective process, and like all affective processes 
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depends upon something more than mere voli- 
tion or mental effort... . 

“There is no danger of false identification by 
our method resulting from physiognomical simi- 
larity enhanced by identical setting. On the 
other hand, it has the advantage of yielding 
between 28 and 40% more successful recogni- 
tions than the present method.” 


International Law. See Uniformity. 
Interstate Commerce. See Child Labor. 


Judicial Power. ‘‘ Marbury v. Madison and 
the Doctrine of Judicial Review.’’ By Edward S. 
Corwin. 12 Michigan Law Review 538 (May). 


“What is the exact legal basis of the power of 
the Supreme Court to pass upon the constitu- 
tionality of acts of Congress? Recent literature 
on the subject reveals a considerable variety of 
opinion. There are radicals who hold that the 
power owes its existence to an act of sheer 
usurpation by the Supreme Court itself, in the 
decision of Marbury v. Madison. There are 
conservatives who point to clauses of the Con- 
stitution which, they assure us, specifically 
confer the power. There are legists who refuse 
to go back of Marbury v. Madison, content in the 
ratification which, they assert, subsequent events 
have given the doctrine of that decision. There 
are historians who show that a considerable 
portion of the membership of the body that 
framed the Constitution are on record as hav- 
ing personally favored judicial review at one 
time or another, either before, during, or after 
the Convention. Finally, there are legal-his- 
torians who represent judicial review as the 
natural outgrowth of ideas that were common 
property in the period when the Constitution 
was established. In the following article I 
accept this last view as in a general way the 
correct one. In doing this, however, I discover 
that I have only raised some further questions. 
For before ideas contemporary with the framing 
of the Constitution can be regarded as furnish- 
ing the legal basis of judicial review, it must be 
shown that they were, by contemporary under- 
standing, incorporated in the Constitution, that 
they were regarded by the framers of the Con- 
stitution as furnishing judicial review, and that 
they were logically sufficient to do so. To 
investigate these questions is the purpose of the 
study to follow. 

After an extended discussion Mr. Corwin 
concludes: 

“At the outset of this paper I raised the 
question of the legal basis of judicial review. 
The answer to this question I have already 
reiterated more than once. The legal basis ot 
judicial review is supplied by the view of the 
Constitution as law enforceable by the courts, 
which is verbally recognized by the national 
Constitution, and by that view of the principle 
of the separation of powers which sharply dis- 
tinguishes law-making from law-interpreting and 
assigns the latter exclusively to the courts, the 
view which was demonstrably held by the 
framers of the Constitution when they drafted 
Article III. But in the last analysis judicial 
review rests upon the assumption, hardly con- 
cealed by this interpretation of the principle 


of the separation of powers, that the judges 
alone really know the law. To a generation 
born and bred under the régime of the Common 
Law this was a natural assumption to make, 
To-day, however, the activity of the legislatures 
in the field of social reform imparts to the law 
more and more the character of an assertion of 
authority, with the result that the possibility 
of a purely mechanical interpretation of it 
comes to be denied. At the same time, with 
the rise of administrative bodies, the courts are 
losing the role which once was theirs almost 
exclusively, of mediating between the State 
and the individual, with the result that men 
to-day find it requisite to look to them for their 
rights less frequently than in the past. On 
both these accounts the theoretical argument for 
judicial review tends to lose touch with the 
nourishing earth of solid facts and congenial 
ideas, and its persuasiveness to weaken. But 
on the other hand, it is by no means certain 
that this will always be the case. The doctrine 
of Due Process of Law, while it has enlarged the 
scope of judicial review enormously, has also 
rendered it correspondingly flexible. Granting 
the judges due wisdom, there is to-day no good 
reason why the egis of the Constitution may not 
be thrown about almost any sensible measure 
of social reform, to give it legal stability. Who 
can doubt, then, that history will repeat itself, 
and that the muckrakers of to-day will become 
the stand-patters of to-morrow?”’ 


“The Judicial Bulwark of the Constitution.” 
By Frank E. Melvin. 8 American Political 
Science Review 167 (May). 


“With all due allowance for the precarious- 
ness of the evidence for certain of the fore- 
going cases, nevertheless it is clear that the roll 
of members of the convention whose view upon 
judicial review is ascertainable should be 
extended. Thus to the twenty-five whom Pro- 
fessor Beard cites as favoring the doctrine should 
surely be added Rutledge, Gorham, Sherman, 
Charles Pinckney, General C. C. Pinckney, 
Davie, and probably Langdon (transferred from 
the opposition list)... . 

“That in fact the full principle of judicial 
supervision and pronouncement as to the 
validity of legislation was considered from the 
very initiation of the government under the 
Constitution to be an inherent feature of that 
instrument is attested by the action of all three 
governmental branches at that period.” 


See Legal History. 
Judicial Recall. See Judiciary. 


Judiciary. “Politics and the Supreme 
Court.”” By William A. Sutherland. 48 American 
Law Review 390 (May-June). 


‘After perusing the defects of our present 
system and the bad use that has been made of 
them in the past, we are rather surprised to 
find that only once has an effort been made to 
remedy these defects and make our court of last 
resort free in fact as well as in theory. This 
attempt was made by Mr. Whyte of Maryland, 
in 1881. By a joint resolution read before the 
Senate, he proposed to amend the Constitution 
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so as to fix permanently the number of Jus- 
tices of the Supreme Court. The measure was 
not carried, and since that time the matter has 
been sadly neglected.” 

“The Removal of Judges by Legislative 
Address in Massachusetts.’’ By Hon. Louis A. 
Frothingham. 8 American Political Science Re- 
view 216 (May). 

“As in Great Britain a hearing has been 
usual on petitions for removal by address, so in 
Massachusetts the people’s sense of justice and 
their demand for fair play will always guarantee 
the accused a proper hearing. Judicial re- 
movals both in England and in America have 
not been numerous. Where a serious offense is 
alleged, impeachment is the logical procedure. 
But so far as precedent goes in either country, 
any cause may be alleged (not alone disability) 
to justify removal by address.” 

‘Some Conservative Views upon the Judiciary 
and Judicial Recall.” By Charles A. Boston. 
23 Yale Law Journal 511 (Apr.). 

“There is just as much need of canons of 
professional ethics for judges as for lawyers. 
The American Bar Association has failed or 
refused to perceive this, although it has been 
repeatedly brought to its attention. The Penn- 
sylvania Bar Association has recognized it and 
has adopted canons of judicial ethics. When 
judges know, and people know, that they must 
measure up to certain simple and well-defined 
practical standards, there will be fewer short- 
comings to chronicle, and greater confidence in 
the Judiciary as an institution, the result of 
greater honor and respect to its members.” 


Labor Disputes. See Contempt. 


Legal History. ‘Sex Morals and the Law 
in Ancient Egypt and Babylon.”” By James 
Bronson Reynolds. 5 Journal of Criminal Law 
and Criminology 20 (May). 


“The laws of Egypt in relation to public 
morals and particularly to adultery were harsh 
and cruel. They were, however, no more 
severe, so far as we know, than those of Europe 
in the Middle Ages. .. . 

“To summarize, the Code of Hammurabi pre- 
eminently protected family morals, ruthlessly 
penalized any immoral dereliction of the wife of 
improper intimacy within forbidden degrees ot 
consanguinity, mildly condemned the open 
infidelity of the husband if the wife objected, 
and there halted its injunctions. Defective in 
some points, ruthlessly severe in others, it was 
nevertheless superior in its treatment of sex 
morality to the laws of Greece and Rome, and 
probably affected substantially the later Semitic 
codes.”’ . 

The legend of the moral depravity of Babylon 
which we find in the New Testament seems to 
rest chiefly on the authority of Herodotus. ‘“‘The 
charges of Herodotus appear to rest in part on 
exaggeration, in part on a misunderstanding 
of religious rites and are unsupported by any 
independent and competent evidence, either 
local or foreign, and until such evidence is fur- 
nished may justly be regarded as unproven. In 





any event, it must be borne in mind that Herodo- 
tus writes of a period hundréds of years later 
than the age of Hammurabi. Certainly there 
is no limit of such customs or conditions in the 
austere laws of Hammurabi, and we may fairly 
hold that inthe period of Hammurabi’s reign a 
reputable inhabitant of a modern city would find 
the moral condition of ancient Babylon less shock- 
ing than that of medieval Europe.” 

“The Local King’s Court in the Reign of 
William I.” By George Burton Adams. 23 Yale 
Law Journal 490 (Apr.). 

‘“‘We have then in formation of the Court, 
first, the King’s writ, the creative, constitutive 
fact, without which the Court would have no 
existence; second, the justice or justices, who 
represent the King, im meo loco, and who pre- 
side over and direct the action of the Court. 
These two points together determine not merely 
the existence but the character of the- Court. 
They make it a King’s Court, differing from 
a great curia only in numbers and in the absence 
of the King. Its judgment is equivalent to a 
judgment of the great curia and is so accepted 
and proclaimed by the King. Third, there is 
present a specifically summoned baronial ele- 
ment, also a distinguishing mark of the Court 
and emphasizing its royal character, but appar- 
ently not a necessity; and fourth, as the local 
foundation of the Court, that which brings the 
local into contact with the royal is the County 
Court, undoubtedly the old Saxon Shire Court.” 

“A Phantom Precedent.’”’ By Jesse Turner. 
48 American Law Review 321 (May-June). 

“To the jurist who traces from its first feeble 
beginning the rise of that great judicial power 
exercised by the courts of our country whenever 
they declare that legislative enactments repug- 
nant to the fundamental law are null and void, 
the case of Josiah Philips [cf. 22 Green Bag 678] 
will always possess a deep interest, while to the 
student of the subtle anatomy of the mind, this 
episode of the Revolution presenting on a 
grand scale a most striking and inexplicable 
example of the fallibility of the human memory, 
will never cease to attract.” 

See Judicial Power. 

Legislation. See General Jurisprudence. 

Marriage and Divorce. ‘Divorce as a Sign 
of Degeneracy or of Progress.’’ By Judge Wil- 
liam N. Gemmill. 9 Illinois Law Review 32 
(May). 

“Divorce is an institution of the Christian 
church, and wherever the influences of the 
church have been the most potent in uplifting a 
community, divorces have been the most freely 
granted. Just in proportion as women have 
emerged from servility to equality with men, 
and as the home has been elevated and become 
the centre of the state, have the grounds for 
divorce been liberalized and the number of 
divorces increased.” 


Monopoly. “The Trust Problem.” By E. 


Dana Durand. Quarterly Journal of Economics, 
v. 28, p. 381 (May). 
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“Those who believe it impossible to main- 
tain competition in modern industry urge that 
the losses from unregulated competition are so 
severe that business men and investors will do 
everything possible to escape them. They 
point to the experience of the railroads. Rail- 
road rate wars often reduced the competing lines 
to poverty or bankruptcy, and all but forced 
them into pools. The fierceness of railroad com- 
petition is due primarily to the fact that the 
transportation business is, at least up to a 
certain point in density of traffic, one of increas- 
ing returns. This tempts each company to 
increase its business at almost any cost. . . . 

Among well-informed and unbiased observers 
there has, therefore, developed a strong feeling 
in favor of permitting pooling and community 
interest among railroads. 

“But is it true that competition in manufac- 
turing industries tends ordinarily to such extreme 
lengths? Are the conditions in any appreciable 
number of industries similar to those in railroad 
transportation? This seems to not proved. . 

“Competition of a really destructive kind is 
much less likely to arise in manufacturing 
industries than in railroad transportation. It 
follows that the motive for combination is less 
powerful in the former than in the latter. There 
are many manufacturing industries to-day in 
which we find neither destructive competition 
nor combinations in restraint of competition.” 

“Civilized Commercialism: Regulation of 
Business Despotism into a Business Republic.” 
By Ernest G. Stevens. 48 American Law Review 
403 (May-June). 

“If the long-cherished hopes of democracy are 
not to prove illusive, business must be democra- 
tized. To that end competition must be regu- 
lated. Competitors have been already regulated 
overmuch. Competition needs rules, not com- 
petitors’ handicaps. The rules needed are the 
rules of civilized commercialism.” 


Municipal Corporations. ‘‘The Nature of 
Governmental Functions.” By Charles M. 
Bryan. 1 Virginia Law Review 497 (Apr.). 


“How a city can be at the one time a govern- 
ment and at the next a corporation, when in 
both instances it is seeking the same ends, is 
something which cannot be logically explained. 
What has happened is that the courts of many 
states have been inclined to favor the individual 
and have therefore held as governmental only 
such functions as the older cities used to exercise, 
and characterized as private all modern muni- 
cipal activities. 

“The courts should adopt a rule, if they incline 
to the sovereignty idea, that whatever is done 
for the public health, the public morals, welfare 
and safety is a sovereign act and nothing done 
in carrying it out can create any liability upon 
the city. Whatever conduces to the public 
weal, judged by modern standards of what is 
essential, and what is the function of an up-to- 
date municipality should be permitted to come 
under the protection of a governmental func- 
108, «+ 

“If it be state policy, on the other hand, that 
the welfare of the individual should not be 
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subordinated to the public, then there should 
be a right to recover for every injury which 
the individual receives. The artificial distinc- 
tion which would permit a person falling in a 
hole located on the city line to recover if he 
stepped in the city’s side and deny him a re- 
covery if he stepped in the county’s side should 
be swept away and the rule established that the 
Government is bound to answer the same as 
any other tortfeasor.” 


Naturalization. See Citizenship, Treaty 


Power. 

Penology. ‘Responsibility and Crime: A 
Study and interpretation of the later works of 
Alfred Binet.’’ ‘By Elizabeth S. Kite. 5 Journal 
of Criminal Law and Criminology 63 (May). 


“The lamented French psychologist, Alfred 
Binet, a philosopher as well as a scientist, whose 
untimely death two years ago cut short his 
work barely begun upon criminal psychology, 
has expressed more clearly perhaps than any one 
else so far has done, the scientific basis of the 
general belief before alluded to, in human respon- 
sibility. But it must not be thought that his 
views can be found put forth in any such concise 
form as are those of Dr. Davenport [who de- 
veloped his positivistic position in Popular 
Science Monthly, July, 1913], for Binet was too 
comprehensive a thinker to permit of his be- 
lieving that the complex phenomena of human 
action could find summation in a few terse 
formulas. Of such formulas Binet has said: 
‘C'est de la littérature, ce n'est pas de la science.’ 

As to the practical problem ‘‘first it is neces- 
sary, Binet says, that a dividing line be estab- 
lished, even if arbitrary, between responsibility, 
and irresponsibility, that the matter must not 
be left to the subjective valuation of the alienist. 
There are, he admits, between the two states, all 
the degrees of transition, as between day and 
night. In the latter case the law has fixed the 
hour when it is called day, so that, the hour 
having struck, a magistrate has the right to 
enter a private house to execute an arrest; 
although the fixing of this be arbitrary it works 
out in practice better than to allow each officer 
to decide for himself when the day has arrived. 

“More than this, even when the dividing line 
has been set up the question remains, what 
shall we do with those judged irresponsible? 
Shall we turn them unpunished back into the 
community to repeat their noxious crimes? 
Evidently not... . 

“Binet says: “The moment that it is proven 
that the accused has an attenuated responsibility 
the judges are indulgent and inflict penalties less 
severe than those designated by law; he is then 
enabled to repeat the act more easily. Good 
sense and the defense of society require, on the 
contrary, that he be incapacitated to do harm, 
since he is more dangerous than a normal per- 
son. But this is not an objection against the 
principle of attenuated responsibility; it is 
rather a criticism against our system of penalty Sen 


“Some Impressions of Italian Prisons.’’ By 
Gino C. Speranza. 5 Journal of Criminal Law 
and Criminology 32 (May). 
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“Visitors to Italidn prisons must be impressed 
by the fact that the insufficiency and imperfec- 
tion of their plants are largely compensated by 
the excellence and ability of their administra- 
tive and disciplinary personnel. With notable 
exceptions, Italian prisons are still housed in 
more or less ancient buildings; not infrequently 
they were formerly convents, which, however 
remodeled and modernized, are structurally 
unsuited to the best forms of penitentiary con- 
struction and unadapted for the installation of 
helpful, hygienic contrivances. On the other 
hand, the men who superintend and manage 
them are splendidly equipped for their work. 
It is not merely that politics plays no part in 
prison appointments; it is that prison manage- 
ment is a profession and offers a life’s career 
with a pension and certain official honors to 
those who follow it. 

“Prison directors must be university gradu- 
ates with a law degree, except in the case of 
directors of penal institutions for the insane, who 
must be physicians. All are encouraged to take 
courses in criminal sociology and penology, and 
advancement depends on length of service and 
merit. ... 

“Italian students have admittedly been the 
founders of that new and still rather vague 
science called criminology, and penal science 
likewise owes a great debt to Italy. But 
whether because of the great conservatism of 
Italian legislators, or because of historical causes 
which retard the spread among the people of a 
more scientific conception of the criminal, the 
underlying idea in the Italian prisons is, that the 
primary purpose of incarceration is punishment. 
Earnest men and studious thinkers have labored 
and in a great measure succeeded in bringing 
science to the aid of prison management and 
criminal law. But the country at large is still 
in the grasp of ancient views regarding the 
criminal and the prisons reflect such popular 
conception, despite the best efforts of the most 
trained and efficient directors. In short the 
prison system of Italy and its criminal legisla- 
tion to-day show clearly that the influence of 
Ceasare Lombroso, in its good and bad points, 
has been more potently at work than that of his, 
to me, greater and more humane compatriot, 
Cesare Beccaria.”’ 


“Eugenics and the Criminal Law.” By Giulio 
Q. Battaglini. (Translated from the Italian by 
Robert W. Millar.) 5 Journal of Criminal Law 
and Criminology 12 (May). 

“A science of eugenics . .. which favors 
positive methods and ought to proceed by the 
use of these methods cannot build on any such 
foundation of sand as the laws of heredity. 
There is consequently much to be said against 
the practice of sterilization. . . . 

‘According to our view, eugenics is that science 
which looks to the amelioration of the physical 
and mental qualities of the race, by the employ- 
ment of all those means which experimental 
investigation has demonstrated most fit.” Batta- 
glini therefore urges the adoption of the indeter- 
minate sentence in preference to the fixed sen- 
tence, which is anti-eugenic. ‘‘The quantum of 
punishment ought to be adjusted to the indi- 
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vidual during the course of experimentation, 
having always in view his re-adaptation to 
society. ‘ 

“Concerning the relationship between eugenics 
and crime, it must be noted that the penal code is 
par excellence a group of eugenic measures. 
For the code exacts only the conservation of 
certain interests and sentiments, indispensable 
to the well-being and development of the race. 
Hence the penal code is a eugenic instrument, 
although until to-day, it has been without con- 
sciousness of this function. And following the 
results of eugenic science, it can to-morrow widen 
or narrow the circle of crimes in the end of 
conducing to the physical and psychic improve- 
ment of the race.”’ 

“The School Idea in Prisons for Adults.’”” By 
Albert C. Hill. 5 Journal of Criminal Law and 
Criminology 52 (May). 

“The use of inmate teachers has been criticized. 
However, this practice, dictated by necessity in 
the New York prisons, is in harmony with the 
notion that the prison community must rise in 
part at least by its own efforts. The men are 
asked to help one another in the school, and 
have responded nobly to this call to altruistic 
effort. If the best men in the community are 
made teachers the plan is quite up to the stand- 
ard of outside society in the choice of teachers. 
An inmate is in closer touch with his fellows 
than a civilian could readily be. He knows the 
needs of the men and how best to supply them.” 


Personal Liberty. ‘‘The Decline of Per- 
sonal Liberty in America.’”’ By Hon. Edgar M. 
Cullen. 48 American Law Review 345 (May- 
June). 

Judge Cullen’s recent address at the meeting 
of the New York State Bar Association. 

Procedure. ‘One Year Under the New 
Federal Equity Rules.’’ By Wallace R. Lane. 
27 Harvard Law Review 629 (May). 

“On the whole, it may be fairly said that the 
influence of the new rule is toward getting the 
old causes on the calendars cleaned up, dis- 
posing of all inactive cases and actually trying 
those which have been filed since the rules went 
into effect.” 

See Criminal Procedure. 

Public Meetings. ‘Holding Public Meetings 
in the Street.”” By W W. Thornton. 78 Central 
Law Journal 327 (May 8). 

A digest of numerous decisions. 

Responsibility. 

Sex Morality. See Legal History. 

Social Reform Legislation. ‘‘Some Ten- 
dencies of Social Legislation.”” By Urban A, 
Lavery. 9 Illinois Law Review 24 (May). 


“The English common law through several 
centuries, for reasons which were historically 
justified, put its emphasis on property rights. 
But a changing social order, caused very largely 
by an enormously increased population, has 
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turned the emphasis of the law from property 
rights to human beings. So that the ‘lands, 
tenements and hereditaments’ of Blackstone’s 
day have given way to ‘life and labor’ in our 
own. This change which has been called a revolt 
is in reality a natural evolution.” 


State Legislation. ‘State Laws: Survival 
of the Unfit.”” By Raymond T. Zillmer. 62 Univ. 
of Penn. Law Review 509 (May). 


“State laws in certain fields are subject to a 
competition which virtually makes it impos- 
sible for the states to enact sane social legislation. 
They are compelled to consider in the drafting 
of a law facts which should have no bearing on 
their action. Facts beyond the confines of the 
state are made to determine the form of state 
legislation. The real issue in much legislation 
may only receive secondary consideration. . . . 

“Some states have fought this inevitable com- 
petitive tendency, but no state can permanently 
fight such a tendency; the cost of the sacrifice 
is too great. Sooner or later the conscientious 
states, in the face of the unrelenting selfishness 
of other states, will become impatient of their 
own heroic self-sacrifice. They will follow the 
path of least resistance, that to which economic 
facts and the form of government force them. 
Every state then in varying degrees at different 
times, depending on the state of the public 
conscience, is subject to the degrading influence 
of this ‘against-their-will’ competitive situation. 
And against their will, yet with it, we have com- 
petitive exploitation of the public, and an inevi- 
table friction where no one desires it. Last of 
all we have an apparent anomaly — The State 
Laws: A Survival of the Unfit. 

“The only remedy that presents itself is to 
amend the Constitution of the United States 
so that Congress can pass laws on every subject 
in which the competitive principle is involved.” 


Treaty Power. ‘‘The Constitutional Back- 
ground of the Recent Japanese Anti-Alien- Land 
Bill Controversy.” By Harriette M. Dilla. 
12 Michigan Law Review 573 (May). 


“The present controversy has presented a 
unique situation whose constitutional and diplo- 
matic intricacies can be discussed most satis- 
factorily by those who have dealt with the 

problem. When the state joined issue with the 
at veer authorities, two alternatives presented 
themselves to the State Department. It could 
consider the treaty violated in law as well as 
spirit, reprove the state for its obstinate refusal 
to repeal the legislation in question, and after 
all modify the existing treaty to harmonize 
with the California statute. Or, it could con- 
sider the treaty violated only in spirit, yield 
to the state, assume the responsibility for the 
act, and make its peace with the offended 
country. Either policy carried with it embar- 
rassment to the federal Government. The 
adoption of the latter alternative involved: the 
State Department in a series of negotiations 
pending at present. The historical background 
of the controversy presenting similar though not 
identical cases both in and out of the courts, 
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may serve to throw into clearer relief the com- 
plications of the recent problem.” 


Trusts. ‘Trusts Based on Oral Promises to 
Hold in Trust, to Convey, or to Devise, Made 
by Voluntary Grantees, II.” By George P, 
Costigan, Jr. 12 Michigan Law Review 515 (May), 


“Demonstrate that historically, and on rea- 
son, a conveyance on an oral trust for the 
grantor is just as much a resulting trust within 
the meaning of the statute of frauds or proper 
trust usage as is a conveyance of land bought 
by a man who has the title conveyed to his 
wife or child on an oral trust for himself. “In 
both cases there is a presumption of no trust 
overcome by affirmative evidence of a trust, 
and in both cases it is necessary to go behind the 
recitation of the deed as to payment of considera- 
tion by the grantee and behind the habendum 
to the use of the grantee. In both cases there 
is the same equitable reason for enforcing a 
trust, whether it be called resulting or con- 
structive, and although in the oral trust for 
grantor case the objection of estoppel by deed 
seems at first sight to be stronger than in the 
other case, the doctrine of estoppel by deed is 
equitable in its origin and nature and clearly a 
wrong-doer must not be allowed to use it in- 
equitably even against his grantor.” 

Other suggestions are offered in the hope of 
assisting courts to keep to the right point of 
view. 

Uniformity of Law. ‘‘The Passion for Uni- 
formity.”” By John Bassett Moore. 62 Univ. of 
Penn. Law Review 525 (May). 


A luminous paper which treats of a broad 
range of subjects. 

“Local conditions may so vary in the several 
states as to make an attempt at uniformity 
undesirable. It may be worthy of consideration 
whether the subject of marriage and divorce does 
not as yet fall within this category, although the 
tendency at present is to approach it from the 
point of view of legal uniformity. 

“On the other hand there are subjects in 
respect of which, in spite of the fact that national 
legislation does not deal with them, the general 
convenience calls loudly for uniformity. This 
is particularly the case in regard to the law relat- 
ing to commercial matters. For this reason, I 
confess I have always considered the conception 
of the Supreme Court of the United States in 
Swift v. Tyson (16 Peters 1) as essentially sound. 
Speaking through Mr. Justice Story, the court 
held that the thirty-fourth section of the Judi- 
ciary Act, in prescribing ‘the laws of the several 
states’ as rules of decision in trials at common 
law in the federal courts, was to be ‘strictly 
limited to local statutes and local usages’ and 
did not extend to ‘contracts and other instru- 
ments of a commercial nature, the true inter- 
pretation and effect whereof are,’ declared the 
court, ‘to be sought not in the decisions of the 
local tribunals, but in the general principles 
and doctrines of commercial jurisprudence.’”’ 


See Child Labor, State Legislation. 
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JOHN FORREST DILLON 
HE death of John Forrest Dillon 
deprives the country of one who 
without doubt will always be ranked 
with the greatest of his profession. So 
monumental is the reputation that he 
leaves behind that promotion to any 
coveted judicial office would not have 
added to his fame. Counselor, judge, 
writer, and teacher, he will be remem- 
bered as a man of solid and varied 
accomplishments of a rare order. For 
rarely is such massive learning in one 
particular field combined with such 
capacity for the work of the court-room, 
such mastery of literary style, such 
mellowness and depth of culture and 
character. Usually in the case of great 
jurists there has been a frittering away 
of energies into the scattered channels 
of judicial work, teaching, or the practice 
of law, into the numerous outlets for 
time and effort which interpose con- 
stant interruptions and forbid persistent, 
concentrated attention to one great 
object. Brilliant achievement has usu- 
ally been attained by some sacrifice of 
solidity. In Judge Dillon’s case, not- 
withstanding the broad scope of his 
activities, all his labors were ordered 
with a wonderful economy; nothing 
was wasted in dispersion, and a structure 
was built up which could scarcely be 
equaled in compactness and firmness 
by the erudition of his most brilliant 
contemporaries. 
His career was a shining example 
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of what may be accomplished by a clear 
and penetrative mind through un-flag- 
ging industry and concentration upon a 
wisely chosen goal of effort. The in- 
terruptions of judicial service, teaching, 
and practice, though they doubtless 
opened up congenial avenues (and he 
would have been pleased to devote 
himself to some one of such pursuits 
exclusively), seemed rather to help than 
to hinder the weaving of that wonderful 
fabric of legal thought and legal knowl- 
edge which shows itself in the treatise 
on “The Law of Municipal Corpora- 
tions.” But absorption in one field of 
study did not have a contracting effect; 
witness ‘‘The Laws and Jurisprudence 
of England and America,” one of the 
classics of the humaner, more philosophic 
literature of the law, a book of a type 
which has unfortunately been too scarce 
in this country. 

In the preface to his fifth and last 
edition of the ‘‘Municipal Corporations’”’ 
Judge Dillon referred to this under- 
taking as ‘‘the last payment that I shall 
be able to make on the Baconian debt 
which I acknowledge myself owing to 
this great profession of the law, to 
which without distraction, -diversion, 
intermission, or other ambitions I have 
given fifty-nine years— the whole of 
my active life.” No servant of the law 
has ever devoted himself to her service 
with greater whole-heartedness nor with 
a soberer sense of what loyalty to her 
exactions requires. His example will 
long furnish inspiration, and it is one 
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of the most precious traditions of the 
legal profession in America to have 
numbered in its ranks a man of such 
earnestness of purpose and dignity of 
achievement. 


REGULATION OF FIRE INSUR- 
ANCE RATES 


RIEFLY stated, the decision of the 

United States Supreme Court in 
German Alliance Co. v. Lewis (U.S. Adv. 
Ops. 1913, p. 612), is to the effect that 
the government can regulate prices 
provided the business regulated be 
affected with a public interest and the 
rates fixed be reasonable. It is difficult 
to see anything in this decision to occa- 
sion the loud outcry that has come from 
some quarters. The principle is by no 
means new, the decision is reached by a 
majority of six of the nine judges by an 
application of principles already fam- 
iliar, and the outcome is entirely in 
harmony with the recent trend of 
judicial decisions in this country. 

The views of the minority of the court 
clash with those of the majority on the 
question of public policy involved in 
the controversy. Both opinions are 
fortified by able arguments based on 
precedents of constitutional law. But 
it is not to be supposed that whenever 
any question is presented to a court 
for which existing law does not furnish 
a clear solution, and judicial interpreta- 
tion must entrench upon the field of the 
legislator, whatever decision is reached 
must be arbitrary. On the contrary, 
of two divergent interpretations one will 
almost certainly come nearer than the 
other to being the ideally correct solu- 
tion. In this case the individualistic 
reasoning of Mr. Justice Lamar involves 
a much more strained and artificial series 
of inferences than the analogical reason- 
ing of the majority. A constitutional 
question like this offers a battlefield to 
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two contending forces. Each side relies 
for its arguments on the application of 
established rules tonew situations parallel 
with those to which they have previously 
been applied. One side argues by 
analogy from the character of the 
business affected with a public interest, 
the other by analogy from the nature 
of the private business enjoying the 
constitutional guaranty of non-inter- 
vention. The opposing factions struggle 
to gain possession of the middle vantage 
ground of a new set of facts, one striving 
to subject it to the conception of public 
interest, the other to the conflicting 
conception of private interest. But 
any one but a pragmatist can see that 
logical induction is not an absolutely 
blind process, that breadth of survey 
offers a firmer foundation than myopic 
vision, and that there is some way of 
attaining the maximum of certainty and 
truth. When, therefore, we see one 
side arriving at its goal by a straighter 
path than the other, and employing 
more convincing arguments to extend 
the principle it contends for to an 
analogous group of facts, we concede 
the intellectual victory to that side, 
and we decline to treat it as a faction, 
for we recognize it as an impartial 
authority. This is the case with the 
opinion of the majority of the court, 
which views the subject in broad per- 
spective and refrains from pressing its 
inferences beyond proper limits. The 
minority opinion, on the other hand, 
has a way of manipulating the lens so as 
to focus attention on some special matter 
and to exclude other things equally or 
more important from the field of vision. 

If individualistic conceptions were 
not so restricted to one particular phase 
of individual rights, to the exclusion of 
other rights of the individual equally 
vital, the result of an individualistic 
doctrine, however one-sided and incom- 














plete, would not be nearly so unsatis- 
factory. Why, when the question is one 
of insurance, should individualism select 
the rights of the insurer for favored 
treatment and ignore completely the 
rights of the insured? Why should 
individualism devote itself to the pro- 
tection of the property rights of insur- 
ance companies in preference to the 
rights of owners of property covered by 
policies of insurance? Each form of 
private property is equally under the 
protection of the Fourteenth Amend- 
ment. 

Individualism is itself not so much 
an evil as that narrow application of the 
doctrine which neglects the individual 
rights of men in large and sets up a false 
antithesis between the individual and 
the State. Abandoning the principle 
of laisser-faire need not plunge a govern- 
ment into socialism or collectivism, for 
there is a larger individualism which 
at once conserves the strength of society 
and the strength of the individual. 





THE SITUS OF CREDIT 


HE decision of the Supreme Court 

in Wheeler v. Sohmer (U. S. Adv. 
Ops. 1913, p. 607) developed three 
different positions in legal doctrine. 
The question was whether promissory 
notes made outside the state of New 
York and secured by property outside 
the state, held by a non-resident of the 
state of New York and deposited in a 
safe deposit box in New York, were 
subject to an inheritance tax in New 
York on the transfer of property there 
situated. This question was answered 
in the affirmative. 

The decision of the court was written 
by Mr. Justice Holmes, with whom 
concurred Hughes, Day, and Lurton, 
JJ. ‘It is plain,” said the court, “that 
bills and notes, whatever they may 
be called, come very near to identification 
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with the contract that they embody. . . 

It is not primitive tradition alone that 
gives their peculiarities to bonds, but 
a tradition laid hold of, modified, and 
adapted to the convenience and under- 


standing of business men. The same 
convenience and understanding apply 
to bills and notes, as no one would doubt 
in the case of bank notes, which tech- 
nically do not differ from others. ... . 
As to authority, it has been asserted 
or implied, again and again, that the 
states had the power to deal with 
negotiable paper on the footing of situs.” 

Mr. Justice McKenna wrote a separate 
concurring opinion, which also expressed 
the views of Mr. Justice Pitney. Issue 
was here taken with the proposition 
laid down by Mr. Justice Holmes, and 
after an analysis of the authorities, the 
conclusion was reached that in all the 
cases cited by the majority opinion, 
“it was the situs of the debt which 
determined the legality of the. taxation.” 
The cases “‘do not support the broad 
proposition that to negotiable paper 
can be ascribed such tangibility and 
entity as to make it a taxable object 
of itself in a jurisdiction other than that 
of the obligation it represents.”” The 
position of Mr. Justice McKenna is 
likely to be recognized as consistently 
and harmoniously interpreting the line 
of precedents considered. 

But, concluded this opinion, the tax 
in the case at bar was not a tax on 
property, but a tax on the transfer of 
property by will; the property was in 
the control of the courts of New York, 
and the laws of New York were invoked 
to accomplish its transfer, consequently 
the tax could be imposed on the transfer. 

Mr. Justice Lamar dissented, and 
with him the Chief Justice and Mr. 
Justice Van Devanter. The ground 
of their dissent was that the principle 
deduced by Mr. Justice McKenna, that 
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the situs of an instrument of credit can- 
not be dealt with separately from that 
of the debt which it represents, is sound, 
and applies not only to direct taxes but 
to inheritance and transfer taxes as well. 

It seems rather difficult to dis- 
tinguish in this way between a tax on a 
transfer of property and a tax on the 
property actually transferred, and either 
of the two main positions in the case will 
perhaps appear more consistent and 
satisfactory than the intermediate posi- 
tion of Mr. Justice McKenna. 

Wholly apart from the authorities, 
which the last-named judge analyzed 
with great clearness, if the question of 
the situs of a credit were presented for 
the first time, to a mind not influenced 
by anything previously said or written 
on the subject, it is likely that it 
would be answered much as it was 
answered by the majority of the court. 
Credit is as truly a form of property as 
any tangible possession; the situs of 
credit is obviously the locality of 
possession, and in what locality it had 
its origin is immaterial, actual possession 
offering the sole test. Negotiable in- 
struments are neither credit nor property, 
but a medium of exchange to facilitate 
transfers of credit and to vest those into 
whose possession they come with certain 
proprietary rights. As the law treats 
the situs of property as the locality 
not of the owner but of the thing, the 
fact that the creditor in this case was 
a non-resident creates no difficulty; the 
situs of credit means nothing more nor 
less than the situs of the instrument of 
credit if there is one. Modern business 
usage, demanding facility of exchange, 
seems to require some such view of the 
matter as this. 

If the court has slightly extended 
the scope of the rule laid down in pre- 
vious decisions, it can come into square 
collision only with Buck v. Beach (206 
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U. S. 392), which the court intimated 
might have to “yield to the current of 
authorities.” At all events the decision 
seems liberal and judicial. The in- 
justice of double taxation, which doubt- 
less prompted the dissent, could probably 
be avoided by a logical and uniform 
application in other jurisdictions of the 
principle here formulated. 


SMITH v. TEXAS 


HE result arrived at by the Supreme 

Court in Smith v. Texas (34 Sup. 
Ct. Rep. 681, U. S. Adv. Ops. 1913, p. 
682) appears to have been substantially 
sound, though reached by a somewhat 
roundabout course, the case really turn- 
ing on the scope of the police power rather 
than on freedom of contract. A state 
may prescribe the qualifications of those 
engaged in public callings, but the re- 
quirements imposed must obviously be 
reasonably directed to the purpose of 
securing public safety and welfare, and 
a statute discriminating against en- 
gineers and firemen as proper persons 
to be promoted to act as conductors of 
railway trains appears arbitrary and 
unreasonable, and when such a dis- 
crimination serves no useful purpose, 
plainly exceeds the limits of the police 
power. Incidentally the right of free- 
dom of contract guaranteed by the Four- 
teenth Amendment is involved, but it 
is not the crux of the controversy, and 
the individualistic reasoning of Mr. 
Justice Lamar lends itself to some dis- 
tortion of vision even though the final 
result is satisfactory. 

Of course such a statute cannot be 
set aside without considering questions 
of fact, and the presumption that a 
state legislature is competent to weigh 
the facts upon which it bases its legis- 
lation, and that the Supreme Court 
need not re-examine such questions 
unless constitutional guaranties are 











plainly imperiled, was doubtless what 
led Mr. Justice Holmes to dissent. 
Should such a presumption be viewed 
seriously by the Supreme Court in an 
age of so much inefficient state legis- 
lation? The court disclaims an inclina- 
tion to take judicial notice of the actual 
conditions of railway operation, but finds 
the facts in the record. A footnote 
containing an extra-judicial expression 
of conviction, however, strengthens the 
impression that the court was really 
relying to a considerable extent on its 
own knowledge of the principles under- 
lying safe operation of railways. The 
question of fact of course belongs in 
the state jurisdiction, and it is disappoint- 
ing to see the controversy over facts 
shifted to the appellate tribunal of the 
nation. But such a procedure will be 
necessary so long as state legislatures 
pass laws that are not the outcome of 
deliberate action, and state courts are 
reluctant to subject them rigorously 
to constitutional tests. 





THE “ONE-JUDGE” SYSTEM 


HERE is at the present time a 
movement in some of our states 
to abolish the so-called system of ‘‘one- 
judge” decisions. In Alabama, as the 
result of a memorial presented to the 
Supreme Court by a committee of the 
state bar association, each case will 
hereafter be considered and decided by 
the court before it is referred to a justice 
for the preparation of an opinion (Law 
Notes, June, 1914, p. 44). In Louisiana 
a committee of the state bar association 
is sponsoring a constitutional amend- 
ment increasing the membership of the 
Supreme Court from five to seven and 
prescribing a procedure which will result 
in each case being decided in conference 
before it is submitted to the judge who 
is to prepare the opinion of the court. 
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The methods of courts in parcéling 
out work to their different members 
vary, and no particular method can be 
formulated as the correct one to the 
exclusion of all others. A court should 
be free to divide up its work as it deems 
best, so as to handle its business with as 
much dispatch as is consistent with 
sound decisions, and so that the apti- 
tudes of individual members can be 
utilized to the fullest extent. A strong 
court, with an able head, who is skillful 
in directing the labors of his colleagues, 
does not need to be told how to arrange 
its work. Such details should not be 
regulated by statute, but left to the 
discretion of the court, or more particu- 
larly that of its presiding officer, whose 
powers should be large. 

The objections to the ‘“one-judge 
system,”’ or at least to this system in 
its extreme form, are obvious, for decis- 
sions handed down by a full court which 
have not received the careful considera- 
tion of more than a single member 
do not inspire confidence. Such a 
practice carries the principle of division 
of labor too far and tends to weaken 
the court. But it is also possible to go 
too far in the opposite direction, by 
attempting to pool the work of the court 
so that every problem will receive the 
attention of the united mind of the 
tribunal. The latter method will entail 
waste of time and effort. Between the 
two extremes a safe middle passage must 
be steered; the benefits of conference 
must be obtained, but the court must 
also avail itself of the skill and specialized 
knowledge of individual members. 

It is to be feared that a stereotyped 
method of reaching decisions such as is 
advocated by the committee of the 
Louisiana Bar Association would hamper 
the Supreme Court unnecessarily in its 
effort to administer swift and certain 
justice. The court should certainly be 
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enlarged, so as to be better able to take 
care of the volume of business with 
which it must deal, but should be left 
to its own discretion, and no legislation 
is necessary, beyond that to increase 
the number of the court, and perhaps 
to clothe the chief justice with more 
administrative authority and _ respon- 
sibility than he now has. The example 
of Alabama shows that it is possible to 
put an end to the “‘one-judge’”’ system 
without any legislative action. 


THE FICTION OF THE EQUALITY 
OF STATES 


N his address at the Mohonk Lake 
Conference, Professor John Bassett 

Moore declared that ‘‘the numerous 
treaties concluded since the Hague 
convention for the purpose of making 
arbitration obligatory in certain cases 
do not, in my opinion, represent a 
general advance, and certainly do not 
represent an advance on the part of the 
United States.’’ As far back as 1794, 
he said, the United States and Great 
Britain admitted to arbitration in a 
sweeping manner certain points which 
would be subject to exception or re- 
striction under the treaty with Great 
Britain to-day. 

Instances are by no means infrequent 
of a reluctance to submit issues to arbi- 
tration of which a fair solution, consistent 
with the interest of each State involved 
in the dispute, is reasonably to be looked 
for. The distrust of arbitration as an 
efficient way of adjusting controversies 
is the chief reason for the lack of greater 
progress in this field. 

Perhaps this distrust is due in large 
part to the feeling that international 
law is inadequate to the task of settling 
disputes with proper recognition of the 
rights and interests of the parties, that 
it is a system of rules the imposition of 


which would often work hardship, rather 
than a growing body of principles 
possessing flexibility and more or less 
uncertain in their implications. 

Being free to a large extent to develop 
outside the province of formal legisla- 
tion, in a region distinctly its own, 
international law has from the time of 
Grotius maintained a speculative atti- 
tude which has sometimes paid too little 
attention to actual circumstances of 
international life. It built upon the 
foundation of a law of nature, which, 
at first invoked to deliver men from the 
hand of the oppressor, later became 
synonymous with the doctrine of freedom 
and equality, a doctrine that could 
result only in alienation from actualities. 
Obviously dogmatic positions must be 
abandoned if international law is to 
become a system not of artificial specula- 
tive rules, but of practical principles 
which can be satisfactorily applied to 
every concrete problem. 

Many recent writers on international 
law have expressed dissent from the 
arbitrary doctrine of the equality of 
States. This doctrinary position is not 
correctly deduced from the law of nature, 
if the latter is founded on what Pufen- 
dorf termed the principle of ‘‘sociability,” 
that is, the nature of man as a social 
being. Objections to the equality of 
States fiction were presented by Sir 
John Macdonell in a recent lecture before 
the London School of Economics and 
Political Science. In ordinary societies 
or associations, whether partnerships, 
companies, or clubs, he said, we do not 
find that the component members are 
always necessarily equal in their rights. 
Nor from the standpoint of sociology or 
biology could it be argued that the 
equality of nations is anything better 
than a fiction. The theory is in discord 
with facts and tends to produce an un- 
fortunate estrangement between inter- 








national law and the realities of the 
situation. It confounds equality with 
independence. It is not in accordance 
with the actual growth of international 
law, which, said the speaker, proceeds 
not en masse but by groups.! 

Adherence to the fiction of the 
equality of nations has delayed the 
organization of the Court of Arbitral 
Justice, and it is to some extent an- 
swerable for the present distrust of 
international law as an efficient in- 
strument for the settlement of inter- 
national controversies. A great State, 
with complicated and important in- 
terests to maintain, may well hesitate 
to permit any matter imperiling those 
interests to be passed upon at the suit 
of a less important State, whose claim 
is essentially trivial though supported 
by the powerful legal armament of a 
doctrine that professes to be more con- 
cerned with abstract rights than with 
actual interests. Unless international 
law is to administer an artificial rather 
than a true equity, the fiction of the 
equality of States must be abandoned. 
International equity must be freed from 
the restraint of a dogma that arrests its 
growth, and must have opportunity to 
develop in obedience to the practical 
exigencies of concrete justice. 

Such development will gradually 
reduce the interests which cannot be 
safely submitted to arbitration, till at 
last it will become impossible, save in 
very rare cases, to conceive of any 
interest so precious, so important, that 
the Hague Court cannot be trusted 
to apply a rule juridically and practically 
sound. 


SARCASTIC RETORTS 


HEN the Scotch lawyer, John 
Clerk, was promoted to the bench 
by the title of Lord Eldin, he is said to 


1Law Times (London) June 6, p. 143. 
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have observed: “The difference be- 
tween me and the Lord Chancellor of 
England” — Lord Eldin—‘‘is all in 
my 1.” 

Clerk while at the bar was not popular 
with the bench, and not unfrequently a 
judge would snub him, a dangerous 
proceeding at all times. 

Clerk once began a speech in court 
in this way: 

“As I was coming over the earth- 
mound this morning I thocht within my- 
self—”’ 

“Come now, Mr. Clerk,”’ interrupted 
a judge, “give us none of your thochts 
on the earthmound!”’ 

Clerk began again: ‘‘As I was coming 
over the earthmound this morning I 
thocht within myself—’”’ 

“Weel, sir, what have your thochts 
on the earthmound to do with the case? 
Pray go on with the business before us.”’ 

A third time Clerk began, ‘‘As I was 
coming over the earthmound this morn- 
ing I thocht within myself that I should 
not finish a sentence before your Lord- 
ship would interrupt me.” 

One of the judges, Lord Meadowbank, 
the second of the name, was the son of 
Lord Meadowbank, venerated as a wise 
judge. Clerk was arguing before the 
son that the words ‘‘also” and “‘likewise’’ 
used in a conveyance had different 
meanings. 

“Surely, Mr. Clerk,”’ said the Judge, 
“you do not seriously argue: that ‘also’ 
means anything different from ‘like- 
wise!’ They mean precisely the same 
thing, and it matters not which of them 
is used.”’ 

“Not at all, my Lord,”’ rejoined Clerk. 
“There is all the difference in the world 
between the two words. Let us take an 
instance: your worthy father was Lord 
Meadowbank; your Lordship is ‘also’ 
Lord Meadowbank; but you are not 
‘likewise’ Lord Meadowbank!” 
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HAPPENINGS IN COURT-MAR- 
TIAL 


“Sergeant,” asked the colonel of the 
court, ‘“‘why is it you artillerymen are 
always having fights with some of the 
infantrymen?” 

“Sir,” he answered quickly, ‘‘our 
regiment can lick any outfit of dough- 
boys or mudsplashers in the country, 
and they know it, too — but, Colonel, 
there are ten of them to us one.” 


‘You say you are one of the bartenders 
in one of W. D. Thompson’s saloons in 
Texas City?” 

“Ves, sir; the one in the Livingstone 
Hotel.” 

“How many bartenders has he in 
that saloon?” 

“Six, usually — during ordinary busi- 
ness; around pay-days he puts ona few 
extras.” 

“‘And when the accused pushed his 
way through to the bar, what did he 
say to you?” 

“He said ‘I want the best booze you 
got and the biggest bottle.’ ”’ 

“Did you give it to him?” 

“T put it on the bar, and he grabbed 
it and turned and said, ‘Charge it to 
Sergeant McKendry’; and I said, ‘Here, 
we don’t do nothing but cash business 
here’; and then he ran out the back 
door with it and hollered back, ‘Ta! 
Ta! Charge it toSergeant McKendry.’”’ 

“What happened then?” 

“Well, I run after him and reported it 
to the sentry at the back door, and the 
sentry started after him and caught 
him in the third block.” 

“Is the man that stole that bottle of 
whiskey in this room now?” 

The witness scrutinized the various 
persons in the court room, and then 
his eyes becoming fixed on the accused, 
his counsel and the reporter, he answered, 
“Ves. ar.” 
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“Pick him out, then.” 

“Well, sir,” he hesitated, ‘I see so 
many soldiers I couldn’t be absolutely 
sure which one it is, but it is one of 
those three all right.” G.C. J. 


ARBITRATING A DISPUTE 


ie a certain New England town 
there resided a quaint old charac- 
ter, known as Uncle Mose, quite eccen- 
tric, but with a large fund of common 
sense. Two of his townsmen, who had 
been lifelong friends, fell out. Richard 
Barker was going to sue Henry Jones, 
while Jones threatened to bring a counter 
suit against Barker, and the prospect 
was good for a long string of lawsuits. 
At this point friends interfered, and per- 
suaded the two men to leave the matter 
to Uncle Mose. 

The old man consented to act as 
judge on two conditions; neither of the 
disputants should employ a lawyer; and 
they should promise to abide by his 
decision. 

To this they agreed, and Uncle Mose 
drew up a bond which they signed, 
agreeing to pay him two hundred dollars 
if they did not abide by his judgment. 

After the papers were duly executed, 
Uncle Mose took the contestants into 
a room from which every one else was 
excluded, and seating himself at the end 
of a table, told Barker to sit at his right, 
facing Jones, who sat on the opposite 
side of the table. 

Then he had Barker tell his story. 
If Jones endeavored to interrupt he was 
made to keep still. When Barker was 
done, Jones told his story, while Barker 
in turn was obliged to remain silent. 

“Have either of you anything more 
to say?” asked the referee. Neither of 
them spoke. 

Uncle Mose was silent for a minute. 
Then he held out a hand to each, and 
said: 








‘My decision is that each of you pay 
me fifty cents and go home — fifty cents 
apiece, go home, and say nothing more 
about this business.” 

Whereupon both men began to ex- 
postulate. That was no way to settle 
the matter, they declared. They wanted 
to know which was right. 

But Uncle Mose was firm. “My 
decision is,’’ he repeated, ‘‘that each of 
you pay me fifty cents, go home and say 
nothing more about it, or else pay me 
two hundred dollars. I have your bond 
for that amount, and I know you are 
good for it.” 

They paid the fifty cents, went home, 
and soon became good friends again. 





HE WAS BEATEN 
REPRESENTATIVE IN Con- 


gress from Montana tells of a time 
when, in Helena, there were only two 
lawyers — “‘the one good, the other bad.” 
At any rate, the latter was reputed to 
be tricky, whereas the former was known 
to be honor itself. 

When any of the citizens had a 
grievance which, in his opinion, con- 
stituted grounds for a suit, he and his 
opponent made haste to get to the 
honest lawyer. Two men had quarreled 
about a “line fence,” and had started 
for town at the same time. Both had 
good horses. 

For thirty minutes they rode furiously 
side by side, urging their nags to their 
utmost. At last, as they were about 
to enter the town, one of the beasts 
went lame and the other rider forged 
ahead. 

“Hey, Bill!’ called out the owner of 
the lame horse, “Are you going after 
Lawyer Blank?” 

“T sure am!’ yelled back the other. 

“Then let’s go back,” said the other. 
“I’m beat.” 
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And back home they went and ad- 
justed their difference. 





JUSTICE FIELD’S FIRST TRIAL 


O Justice of the Supreme Court 
had a more varied career than Mr. 
Justice Field. When a lad of twelve 
at Athens he learned to speak and write 
modern Greek. After graduating from 
Williams College and practising law in 
New York, he went to Europe, whence 
he returned to this country to join the 
gold-seekers in California in 1849. He 
arrived at the Golden Gate with two 
trunks and with ten dollars in his pocket, 
seven of which he paid to get the baggage 
carried to his lodgings. 

The next morning he paid two dollars 
for his breakfast at the cheapest res- 
taurant in San Francisco. Then he 
made his first “raise.” New York 
papers readily sold for one dollar apiece. 
He had a bundle of these, sixty-four in 
all, and he got a fellow-passenger to 
sell them on the “halves.’’ Field’s 
share was thirty-two dollars. 

The future justice of the Supreme 
Court began his judicial career as Alcalde 
of Marysville, and tried his first case in 
the street. The story runs as follows: 

Two men approached Field, one of 
them leading a horse, and said: 

“Mr. Alcalde, we both claim this 
horse, and we want you to decide who 
is entitled to it.” 

Administering the oath to the man 
holding the horse, the Alcalde proceeded 
to examine him as to where he got it, 
whether he had a bill of sale, whether 
the animal had any mark or brand, 
and in general to ask such questions 
as would naturally bring out the truth. 
Then, administering the oath to the 
other man, Field put him through a 
similar examination. After concluding 
the examinations, he at once decided 
the case. 
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“It is very plain, gentlemen,” he 
announced, ‘‘that the horse belongs to 
this man [pointing to the second man 
examined] and that the other must give 
him up.” 

“But,” said the man who held the 
horse and had lost the case, “‘the bridle 
certainly doen’t belong to him. The 
bridle belongs to me. He doesn’t take 
that, does he?” 

“Oh, no; the bridle is another matter,” 
the Alcalde replied. Whereupon the 
owner of the bridle turned to his adver- 
sary and said: 

“What will you take for the horse?” 

“Two hundred and fifty dollars,’’ was 
the quick reply. 

“‘Agreed,”’ said the other, and turning 
to the American exponent of Mexican 
law, he remarked: 

“And now, Mr. Alcalde, I want you 
to draw me up a bill of sale for this horse 
— a bill of sale that will stick.” 

A bill of sale was promptly drawn up, 


all the charges were paid in an ounce of 
gold for trying the case and an ounce 


for the bill. Both men went off per- 
fectly satisfied, but not ‘‘better pleased,” 
Justice Field used to say, “than I was 
with my first judicial experience.” 
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GETTING EVEN 

HAT advice in law applied in an 

unprofessional way is sometimes as 
effective as regular court procedure is 
illustrated by a story that Joseph A. 
Willard used to tell embodying an inci- 
dent that occurred almost half a century 
ago. 

Mr. Willard was in a friend’s law 
office one day when a client came in for 
advice. He said that he had hired a 
horse to go to a neighboring town, for 
a dollar, but when he had returned, the 
liveryman asked for a dollar more. 

“What for?”’ the client had asked. 

“For the ride back.” 

The lawyer gave some instructions, 
which the client followed. A little later 
he went to the liveryman and asked 
how much it would cost to hire a horse 
and carriage to go to Salem. 

“Five dollars,’’ was the reply. 

The client hired the team and went 
to Salem. When he returned he came 
on the cars. He went to the stable and 
paid the keeper five dollars. 

“‘Where is my horse and carriage?’ 
asked the owner. 

“In Salem,’”’ was the unconcerned 


reply. 


The Editor will be glad to receive for this department anything ltkely to entertain the readers of 
the Green Bag in the way of legal antiquities, facetia, and anecdotes. 





USELESS BUT ENTERTAINING 


A French rural policeman recently made 
the following lucid report on a fatal railway 
accident: “I have the honor to inform M. le 
Sous Prefet that an individual, R. C., who 
is insane, lacking in reason, and without dis- 
concernment, has been run over by a tram 
which was passing on purpose (sic). I trans- 
ported myself to the scene of the accident and 
concluded that the head having been detached 


from the body, death must have been instan- 
taneous. The individual, R. C., is all the more 
guilty as a similar incident occurred to him 
last year at the same season.” 

The policeman’s superior officer, M. le Sous 
Prefet, affixed his signature to the report with 
the words, “Lu et approuvé,’’— read and 
approved. 

— National Corporation Reporter. 
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OF LAWYERS ENDORSED AS OF GOOD STANDING 


This list provides our professional readers with a directory of lawyers in good stand- 
ing who may be relied upon to handle business at a distance in a satisfactory manner. In 
each case the lawyer or law firm named has our endorsement, based either upon direct 


Applications for listing will be promptly acted upon, the period required for inquiry 
into the applicant’s standing not ordinarily exceeding two weeks. The privilege is reserved 


of declining any application without explanations. 
necessary information has not been secured, and must not be construed as reflecting on the 


Such declination merely implies that 
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Decatur 

also New Decatur 
E. W. GODBEY 
Post Office Block 





Alaska Juneau 
ROYAL A. GUNNISON 
Corporation, Commercial, Mining and Land Law 


Juneau, Alaska 





California San Francisco 


HENRY G. W. DINKELSPIEL 
Attorneys-at-Law 
Claus Spreckels Building 
Corporation, Commercial and Probate Law 
John R. Jones James M. Thomas 


District of Columbia 
JOHN B. DAISH 
Interstate Commerce Cases Only 


602-6 Hibbs Building 





Washington 





England London 
MINCHIN GARRETT & CO. 


Solicitors 
Commissioners for England and Colonies 


22 and 23 Laurence Pountney Lane, Cannon Street, E. C. 
Cables: “‘Threefold London." Western Union Code. 


England 





London 


RUBINSTEIN, NASH & CO. 
Solicitors of the Supreme Court 


Florida Tampa 


JOSEPH W. FRAZIER 
Real Estate, Corporation and Commercial Law 
Practice in all State and Federal Courts 
Suite 6-7-8 Hampton Block 





Georgia Rome 


LIPSCOMB & WILLINGHAM 
Practice in all State and Federal Courts 
Specialties: Corporation, Insurance, Commercial and 
Real Estate Law 


2d Floor, Clark Building. 
Wright Willingham 


Savannah 


T. W. Lipscomb 
Georgia 





G. W. OWENS 
23-26 Citizens’ Trust Building 
Practices in the Federal and all State Courts 
Prompt attention given to Collections and Commercial 
Litigation, Insurance and General Law Practice. 
Counsel for Germania Bank, R. G. Dun & Co., and 
Southern Cotton Oil Co. 


Illinois 





Chicago 
CHURCH & McMURDY 
Attorneys-at-Law 
Robert McMurdy 
Kentucky Louisville 
JAMES R. DUFFIN 


William E. Church 





Inter-Southern Life Building 





Portland 
HARRY L. CRAM 
Corporation and General Practice 
85 Exchange Street 





Commissioners for England and Di 
Gray’s Inn, London 
Authors of “Guide to Legal Proceedings in England” 


References in the United States: Bank of New York 
United States ae Guaranty Company 
England: Union of London & Smith’s Bank 


Cables: ‘‘Rubinstein, London” 





Maryland Baltimore 


CHARLES MORRIS HOWARD 
Attorney-at-Law 
700-705 Equitable Building 
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SELECT LIST OF LAWYERS 





Massachusetts New Bedford 
CHARLES MITCHELL 
Counsellor-at-Law 
Rooms 16 and 17, Masonic Building 


Refers to 
Mechanics’ Nat’! Bank N. B. Safe Deposit & Trust Co 
Michigan Detroit 


CLARK, LOCKWOOD, BRYANT 
& KLEIN 


1301-08 Ford Building 
Michigan Grand Rapids 


CLAPPERTON, OWEN & HATTEN 
Attorneys and Counsellors 


Michigan Trust Co. Bldg. 








Ohio Cleveland 


SMITH, TAFT & ARTER 
10th Floor, Marshall Building 





Toledo 
ELMER E. DAVIS 
Lawyer 
409-410 Gardner Building 





Pennsylvania Philadelphia 
CARR, BEGGS & STEINMETZ 
Counsellors-at-Law 
602 Bailey Bldg., 1218 Chestnut Street 





Minneapolis 
DODGE & WEBBER 


Corporation, Commercial and Real Estate Law 
New York Life Building 


Minnesota 





Mississippi Jackson 


R. H. & J. H. THOMPSON 


Thompson Building, 118 N. Congress Street 


Robert H. Thompson J. Harvey Thompson 


Pennsylvania Scranton 
WARREN, KNAPP, O’MALLEY & HILL 
602-612 Connell Bldg. 


Everett Warren Charles P. O’ Malley 
Henry A. Knapp Walter L. Hill 
Reese H. Harris 





Pennsylvania 
KNIGHT & TAGGART 
M. H. Taggart 


Sunbury 


Harry S. Knight 
E., I. Culp 





Missouri Kansas City 

NEW & KRAUTHOFF 
Corporation, Commercial and Real Estate Law 

Special attention to Proceedings in Bankruptcy 


___Gloyd Building 


Pennsylvania Wilkes-Barre 
WILLARD H. GOODWIN 
42 and 43 Welles Building 


Commercial Law 





Great Falls 


PETERS & SMITH 


Corporation and General Practice 
Reference: Commercial National Bank of Great Falls 


Julius C. Peters La Rue Smith 


Montana 


South Carolina Charleston 
MORDECAI, GADSEN & RUTLEDGE 
Suite 707-714 People’s Office Building 

Broad and State Streets 





Nebraska Lincoln 
FLANSBURG & FLANSBURG 
Attorneys-at-Law 
Real Estate, Corporation, Insurance, Probate and Irrigation 


408-410 Funke Building 
Claude C. Flansburg Leonard A. Flansburg 


North Dakota Fargo 
MELVIN A. HILDRETH 
Lawyer 
Assistant U. S. District Attorney 








Cincinnati 
AARON A. FERRIS 
Attorney-at-Law 
709 Mercantile Library Building 
General Practice in State and Federal Courts 





South Carolina Spartanburg 
BOMAR & OSBORNE 
Bomar Building 
Corporation and Real Estate Law 


Horace L. Bomar Henry K. Osborne 


West Virginia Beckley 
MASON C. BRACKMAN, LAWYER 
Corporation, Real Estate and General Civil Practice 
An up-to-date and Systematized Collection De- 
partment. Out of town business given personal 

attention. 


West Virginia Williamson 


SHEPPARD, GOODYKOONTZ & SCHERR 


Commercial, Corporation, Real Estate 
and Insurance Law 


West Virginia Corporations Organized 
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Wisconsin Milwaukee 


BLOODGOOD, KEMPER & BLOODGOOD 
Corporation, Commercial and Insurance Law 


38-46 Mitchell Building 


Any State Any City 
YOUR CARD MIGHT ADD STRENGTH 
TO THIS LIST? 

The Green Bag is always pleased to 

consider applications © 








9 5 c=How to Obtain a Successful 


Commercial Law Practice 
Tells the plans and methods by which one lawyer built 
up in a reasonably short time a very profitable commer- 
cial law practice. 
Full of ideas and plans that you can adopt to get such a 
practice and income for yourself. Bound in paper. 
Stamps or coin acceptable. 


American Legal News 
737 Free Press Building, Detroit, Mich. 


Dignified Publicity 
THE “‘A. L. N.”’ LAW LIST 


25th Year of Continuous Publication 

In connection with the AMERICAN LEGAL NEWS 
we publish a comprehensive list of lawyers prepared to 
handle general legal matters for our subscribers, among 
whom are such concerns as Standard Oil Co., International 
Harvester Co., W. L. Douglas Shoe Co., Tropical Oil Co., 
New York Leather Belting Co., etc. 

Our terms for representation in this law list are reason- 
able. We are constantly revising our “‘List of Reliable 
Lawyers” and it may be that representation for your city 
is available. 

Write us for our rates. 


Address DEPT. OF RECOMMENDED ATTORNEYS 


American Legal News 
737 Free Press Bldg., Detroit, Mich. 











"DISTRICT OF COLUMBIA 


PATENTS 


Business from non-resident a. -~ es —_ 
solicited. Highest references; best services. 
having clients who wish to patent inventions one i 
vited to write for full particulars and information. 


WATSON E. COLEMAN 


Patent Lawyer Washington, D. C. 


$2—=American Legal News 


A monthly law magazine. Sent to your address for one 
year on receipt of $2 in currency, check or stamps. Fora 
quarter century this publication has been the leading organ 

of the commercial law world. In each issue will be found 
articles of keen interest to commercial lawyers, credit men 
and collection managers. It is a magazine of real helpful- 
ness—a “‘live wire!"" SUBSCRIBE TODAY! 


AMERICAN | EGAL NEws 


737 Free Press Building, Detroit, Mich. 




















Northwest. 





Geo. A. Bateson & Co. Inc. 


Law Booksellers 
and Publishers 


PORTLAND, OREGON 


We are the only exclusive law book house in the 


Parties contemplating locating in the Northwest 
would do well to communicate with us. 
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